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Samuel P. Sears 


President Massachusetts Bar Association 


A MESSAGE FROM THE NEW PRESIDENT OF THE 
MASSACHUSETTS BAR ASSOCIATION 


There are over 5,000 lawyers actively engaged in practice 
in the Commonwealth, of which about 2,600 are members of 
the Association. We ought to have a larger representation so 
that the voice of the Association may be more broadly repre- 
sentative of the bar of Massachusetts. Accordingly, the first 
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piece of business on my agenda, aside from the many inci- 
dental duties of the office, is to conduct a vigorous campaign 
for more members. I should like to see our enrollment in- 
creased to at least 4,000 by 1952. This program requires work 
and more work and obviously cannot be done by one man. I 
plan to spend much of my time in contacting members all over 
the Commonwealth with a view to setting up the kind of 
organization that will accomplish the desired result. In the 
meantime, the present members can aid greatly by “talking 
up” the Association and selling it to those members of the bar 
who are not yet with us. We all recall the almost militant 
opposition of many lawyers to the compulsory integrated bar. 
Yet no lawyer, I would suppose, would decline to favor a 
more united bar with officers of their own choosing free from 
“regimentation”. If our project is a success, and I have every 
expectation that it will be, we will have a more united bar, a 
voluntary integrated bar, with the opportunity, and the 
wherewithal, to serve the public yet still maintain the right 
and privilege of practicing in our own way in the best tradi- 
tions of the profession. Your cooperation and suggestions will 
be gratefully received. 

The membership dues are $5 and for those less than three 
years, at the bar, $2 a year. Each member receives the Massa- 
chusetts Law Quarterly which I know he may find useful in 
his practice. References to the “Quarterly” appear in the 
annotated statutes and in Shepard’s Citations. At the end of 
the year, after the last issue of the current Volume XXXV, we 
expect to publish a Consolidated Index of the thirty-five vol- 
umes from November 1915 to December 1950. This will be 
supplied to all members without extra charge and as all the 
county law libraries have full sets, as the “Quarterly” has 
been mailed to them without charge from its beginning, this 
index will enable those who do not have, as well as those who 
have, the earlier numbers to find much practical statutory and 
other history and discussion of cases and problems. 

You will find, on the following page, an application. If you 
will tear it out and use it in obtaining a new member it will 
be a real contribution toward our eventual success. 


SAMUEL P. SEARS 
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Application for Membership in the 


MASSACHUSETTS BAR ASSOCIATION 
53 State Street, Boston 9, Massachusetts 


I make application for membership in the Association. 
Name 
Year of birth . Year of admission to Bar 
Mailing Address 


Check to the order of Paris Fletcher, Treasurer, for $ 
is attached. 


The dues are $2.00 per year for the first three years after admis- 
sion to the Bar and $5.00 per year thereafter. All members receive 
the Massachusetts Law Quarterly without further payment. 

Dues of m@mbers who join after October 1 are credited for the 
following calendar year. 
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MASSACHUSETTS BAR ASSOCIATION 
39th ANNUAL MEETING 


Pursuant to notice duly given in accordance with the By- 
Laws, the annual meeting of the Massachusetts Bar Associa- 
tion was held at the Mayflower Hotel in Plymouth, Massachu- 
setts, on June 3, 1950. The meeting was called to order at 2:30 
p.m. by President Wait who presided. 

A quorum being present, the meeting was opened by the 
giving of the reports of the officers and the committees. 

The Secretary pointed out that the minutes of the last 
annual meeting had been printed in the Massachusetts Law 
Quarterly for July 1949 and distributed to all members. There- 
upon, on motion duly made and seconded, it was unanimously 


VOTED: That the minutes of the last annual meeting be 
accepted as printed. 


The Treasurer also called attention to the fact that his re- 
port for the year 1949 had been printed in the “Quarterly” for 
May 1950 and distributed to the members. The Treasurer sum- 
marized his report to the meeting, and 

Upon motion duly made and seconded, it was unanimously 


VOTED: That the Treasurer’s report be accepted. 


The President then gave his report, a copy of which was 
placed on file and is annexed to the minutes of this meeting. 

There were no committee reports other than the report of 
the Nominating Committee which was presented as printed in 
the “Quarterly” for May 1950, p. 5. The Secretary reported that 
no further nominations had been received, and 

Upon motion by Mr. Higgins it was 


VOTED: That the nominations be closed and that the 
Secretary cast one ballot for the election of the 
nominees. 


The ballot was cast and the nominees were declared duly 
elected as follows: 
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President: SAMUEL P. Sears, Newton 


Vice-Presidents: REUBEN HALL, Newton 
DANIEL W. LINCOLN, Worcester 
ELEANOR MarcH Moopy, Melrose 


Treasurer: PARIS FLETCHER, Worcester 
Secretary: FRANK W. GRINNELL, Boston 
Asst. Secretary: WILLIAM B. SLEIGH, JR., Marblehead 


Members at Large—Board of Delegates 


Fletcher Clark, Jr., Middleboro 
Edwin P. Dunphy, Northampton 
Margaret E. Ganley, Springfield 
Harold Horvitz, Newton 
Raymond McLeod, New Bedford 
Fredric S. O’Brien, Lawrence 
Francis J. Quirico, Pittsfield 


There being no old business, the meeting proceeded to the 
consideration of new business. Mr. Walter Malcolm reported 
to the meeting on the Draft Commercial Code prepared by the 
American Law Institute in conjunction with the Commissioners 
of Uniform State Laws after a ten year study at the cost of 
some $350,000 now published in the form of a second draft 
constituting a compendium of commercial law and involving 
proposals for substantial and important changes in the Sales 
Act, The Negotiable Instruments law, the Bills of Lading Act, 
the Bulk Sales Act, etc. It was reported that final considera- 
tion had been postponed until May 1951 and that it was in- 
tended to propose the Code to State Legislatures in 1953. Bar 
Associations and other organizations and individuals interested 
are asked to study the Code during the next six months. It is 
reported that Bar Associations in ten other States are en- 
gaged in studying the proposed Code. The question was pre- 
sented to the meeting whether this Association wished to make 
a study of the draft and submit suggestions. 

Upon motion of Mr. Reuben Hall, duly seconded, it was 


VOTED: That a committee be appointed to consider the 
Code. 
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On further motion of Mr. Hall, duly seconded, it was 


VOTED: That the matter be referred to the Board of 
Delegates for prompt action. 


A question was raised as to the advisability of holding 
another midwinter meeting of the Association outside of Bos- 
ton during the coming year and Mr. Proctor moved that a mid- 
winter meeting be arranged by the Executive Committee to be 
held outside of Boston. Mr. Thomas M. A. Higgins offered as 
an amendment to the motion the suggestion that it might be 
well to have more than one midwinter meeting and the sug- 
gestion was accepted by Mr. Proctor and as amended the mo- 
tion was duly seconded, and it was 


VOTED: That not less than one midwinter meeting of 
the Association be arranged by the Executive 
Committee to be held outside of Boston. 


Mr. George Black suggested, with respect to the Draft 
Commercial Code that the commission now preparing a re- 
vision of the Massachusetts General Laws has indicated dis- 
approval of any adoption of the Draft Commercial Code in the 
revision of the General Laws. The President reported that 
since the proposed Commercial Code involves a change of the 
substantive law, the commission on the revision of the General 
Laws felt that it was not within the scope of their purpose and 
was, therefore, not properly a subject of consideration by the 
commission. The President suggested, however, that any com- 
mittee of this Association studying the Commercial Code 
should keep closely in touch with the commission on revision 
of the General Laws. 

Mr. Chester C. Steadman, a member of the Boston Bar 
Association Committee studying the Lawyers Reference Plan, 
presented to the meeting the history and purpose of the plan; 
the experience in other localities where it is in operation and 
the details of the plans the adoption of which has been con- 
sidered by the Boston Bar Association. Mr. Steadman asked 
that this Association go on record as approving the adoption 
of the plan. Mr. Reuben Hall expressed his opposition suggest- 
ing that the number of actual cases involved in cities where 
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the plan is in operation is insufficient to justify the expense 
involved in operating the plan. He suggested that most people 
have ready access to legal services and that the plan is not 
needed for enough people to justify its existence. He suggested 
that if it were intended by means of advertising to increase 
the number of cases to be handled under the plan, it would 
involve diverting clients from lawyers who are in need of the 
business. Mr. Steadman replied that the operation of the plan 
would not take the clients from a lawyer but would acquaint 
the public with the need for and the means of obtaining legal 
service and would in this way bring new clients to the lawyers 
and would also enhance the respect which the public has or 
should have for the Bar. It was suggested by one member that 
since the Reference Plan calls for a notation of the specialty 
of the listed attorneys, the general practitioner would be left 
out of participation in the plan. He also objected that the plan 
was based upon the assumption that there was need to 
apologize for the Bar, a principle with which he disagreed. 
Mr. Steadman replied that the plan was not intended as an 
apology but was an opportunity for public service which the 
Bar should adopt voluntarily. He also made it plain that the 
plan would include general practitioners. Mr. Proctor reported 
that the Boston Bar Association Council has voted to support 
the plan and emphasized that there was no thought that the 
general practitioner should be excluded, rather that specialists 
may so indicate and be relieved of cases not in their field. In 
answer to a question, Mr. Steadman replied that fees have 
averaged between $15 and $40 per case in cities where the 
plan is in operation. He pointed out that this indicated a rela- 
tively small amount of business in terms of remuneration and 
that the plan would result in no disruption of the practice of 
any individual attorney. Mr. Shattuck, a member of the 
Council of the Boston Bar Association, stated that he was 
originally opposed to the plan but is now enthusiastically in 
favor. He pointed out that where the plan has been adopted, 
applicants are asked first whether they have a lawyer or have 
had one, and 8 out of 10 of the applicants are found never to 
have consulted an attorney or never to have had a regular at- 
torney. He suggested that one factor in people’s hesitancy in 
consulting attorneys was the fear, or lack of knowledge, of the 
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probable cost of such service. He suggested that if it were 
known to the public, generally, that competent legal advice 
could be obtained on any subject at the rate of $5. for an office 
consultation, many people who otherwise would not seek legal 
advice would do so. It is an important factor of the plan that 
a standard fee to be charged for the first consultation will be 
$5. Mr. Reuben Hall described his experience in the operation 
of the Veterans assistance work for this Association during 
and immediately after the war. He stated that some 2,500 
applications for legal assistance were handled by his com- 
mittee and that the major portion of these involved domestic 
relations while a small portion involved housing problems and 
other minor matters. He thought that most of the applicants 
did not need to come to the Veterans Committee but could 
have gone to their own attorneys and that they came to the 
Committee because it had been advertised. In a few instances, 
applicants knew no lawyer to go to. Mr. Alexander R. Smith 
was opposed to the plan and urged that the HOLC was de- 
signed to take care of people who needed help but as it worked 
out it resulted in giving assistance primarily to those who 
actually had no need of it. He suggested that the adoption of 
the Reference Plan would have the same result. Judge Philip 
O’Brien of Holyoke suggested that the viewpoints expressed 
in favor of the plan are those of the Bar Associations in Metro- 
politan areas and stated it as his opinion that the plan was not 
adapted to, or needed in, the small communities. Mr. Stead- 
man replied that the plan was admittedly best adapted to large 
cities. Mr. Shattuck agreed and stated that in his opinion the 
plan should be tried only in large cities. He suggested that the 
plan should be endorsed in principle by this Association but 
left to the local associations for action. Judge O’Brien asked 
whether this Association would be expected to underwrite the 
deficit of any such plan and Mr. Steadman replied that it 
would not. Mr. Sleigh called attention to the fact that the 
Executive Secretary of the Boston Bar Association and the 
Office Secretary of this Association are receiving calls daily 
from persons who have no lawyer and wish to be referred to 
one. The only reply which can be given is to refer the inquirer 
to the Classified section of the telephone directory. He sug- 
gested that the Bar owed it to the public to find a better 
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answer for such inquiries and that the proposed plan seemed 
the best answer yet developed. Mr. Proctor then, Moved: 
That the President appoint a committee of as many as 
he sees fit to study the problem as it affects this Asso- 
ciation and the affiliated associations and report at the 
next annual meeting. 
Mr. Hall seconded. Mr. Grinnell emphasized that it was not 
a question of an apology to the public but a question of good 
public relations of which the Bar is in great need. The motion 
was put to a vote, a majority voting in favor, the motion was 
declared carried. 

The meeting next considered the proposed dual member- 

ship plan. Mr. Sleigh Moved: 
That the Board of Delegates formulate and propose to 
the members of the Association at the midwinter meet- 
ing an amendment to the By-Laws of the Association 
designed to effect a dual membership plan whereby all 
of the members of a County, City or other local asso- 
ciation which votes to adopt the plan shall thereby 
become members of this Association and shall pay 
therefor a lower membership fee than is required of 
members joining or holding membership other than 
by virtue of such plan. 
and the motion was seconded. Mr. Grinnell stated that he was 
opposed to the dual membership plan and proposed as an 
amendment that the Board of Delegates report at the next 
annual meeting rather than at the midwinter meeting and 
this amendment was accepted. 

Due to the lateness of the hour, there was no discussion and 
the motion, as amended, was immediately put to a vote and a 
majority voting in favor, it was declared carried. 

Mr. Proctor moved a rising vote of thanks to George Wain- 
wright and his committee in planning and carrying out this 
Institute and the vote was unanimously adopted. 

Upon motion duly made and seconded it was 

VOTED: To adjourn. 
The meeting was thereupon adjourned at 4:30 p.m. 


A true record. WILLIAM B. SLEIGH, JR., 
Attest: Assistant Secretary 
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President’s Report 


The preparation of the annual report of your president 
always presents certain difficulties. The office unquestionably 
consumes a good deal of time—my day book contains 534 
entries since the meeting:a year ago—yet it is often hard to 
determine what is worthy of notice in the report. At the same 
time it is also difficult to avoid overlooking something of which 
you are entitled to be informed. 

The past year has been on the whole a quiet one. Within 
the association there have been no controversies. A good deal 
of work has been done, most of it, I think, to good advantage, 
but I have nothing in any way spectacular or out of the ordi- 
nary to report. Our year opened with the annual Fall meeting 
of the Board of Delegates held, as was fitting, the day before 
the annual Red Mass which was attended by a delegation from 
the Association. It is appropriate that I should mention this 
service for which, together with many other good things, the 
Bench and Bar is indebted to the faculty of the Boston College 
Law School, since it was celebrated last year for the first time 
in the new chapel on the Boston College grounds. 

At the meeting of the Board of Delegates an executive 
committee was chosen consisting of the officers, Messrs. 
Fletcher Clark, Jr., Reuben Hall, Thomas M. A. Higgins, Fred- 
ric S. O’Brien, Philip O’Brien, Francis J. Quirico, and Miss 
Ines DiPersio. That committee has met monthly (with the 
exception of February when the midwinter meeting of the 
Association was held) and has dispatched all business which 
came before it. 

The principal item of unfinished business which requires 
comment is the proposed new rules of the Supreme Judicial 
Court which were one of the chief subjects of discussion at the 
last meeting. The committee of the Court had them under 
serious consideration throughout the Summer and Fall and in 
January our suggestions were asked on a draft which incor- 
porated several of the suggestions we had made last year. This 
draft was carefully considered by a committee consisting of 
the president and Messrs. Sleigh and Banks. We waited upon 
Mr. Justice Wilkins who has the matter in charge for the Court, 
and he received our suggestions, which were numerous, with 
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sympathetic consideration. I am sure that although my official 
sands are rapidly running out I still have the authority to com- 
mit my successor to the obligation of continued cooperation 
with the Court on this matter which is of primary importance 
to the Bar. I have assured the Court of the willingness of the 
Association to undertake to bring the final draft of the rules 
which the Court will prepare before the Bar and to endeavour 
to obtain the helpful criticism which the Court is entitled to 
receive. 

We have been somewhat less concerned with legislative 
matters than in some years. The committee joined in sponsor- 
ing the bill to eliminate some of the snares which were left by 
the opinion in Young v. Tudor to beset the foot of the probate 
practitioner. We likewise joined in sponsoring the Banking 
Bill which became St. 1950 c. 287. We were with the success- 
ful opponents of the bills to have the assistant clerks for civil 
business of the Superior Court for Suffolk County appointed 
by the Clerk rather than by the justices and to abolish the 
office of Clerk of the Supreme Judicial Court for Suffolk 
County. We likewise took action in connection with bills deal- 
ing with records in adoption cases (one of the rare instances 
where a difference of opinion, albeit a friendly one, developed 
in the committee), with the commitment of insane persons, 
and with the proper lodging of authority in courts with mul- 
tiple judges. All matters were considered which were brought 
to our attention. 

During the Summer at the request of the senior Judge of the 
Circuit Court of Appeals for the First Circuit I had cor- 
respondence with members of Congress relative to a bill seek- 
ing to increase judicial salaries. It was impossible to take 
the matter up with the executive committee, and I was careful 
not to commit the Association to anything beyond the general 
proposition that judicial salaries should be adequate. 

In June I attended the second annual meeting of the presi- 
dents and secretaries of the New England State bar associa- 
tions at Rye Beach. It proved a stimulating as well as agree- 
able meeting and one recommendation was that the chairmen 
of the several committees on unauthorized practice should 
meet in Boston during the ensuing year. By good fortune the 
Committee on Unauthorized Practice of the American Bar 
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Association decided to hold a meeting in Boston in December. 
We acted as joint hosts with the Boston Association to the 
members of that Committee, and I was able to combine the two 
functions, I think, to the benefit of all. The New England 
chairmen met on a Friday afternoon and discussed their com- 
mon problems. In the evening we gave them and the A.B.A. 
members a dinner at your expense. And on the Saturday we 
had a big round table conference ably managed by James M. 
Graham for the Boston Association followed by a very pleasant 
lunch. 

Perhaps the chief accomplishment of the year was the 
midwinter meeting held at Northampton on February 10 and 
11. We are greatly indebted to Brother Dunphy for the work 
which he did in making it a success. It did much to make 
manifest the fact that the focus of the Association is not and 
should not be in Boston. I very much hope this midwinter 
meeting will become a fixture. 

Another matter in which we have reason to hope that we 
achieved something is in the tide lands litigation now pend- 
ing before the Supreme Court of the United States. You all 
have read the special issue of the “Quarterly” devoted to that 
litigation. Originally we had intended to seek to file a brief 
with the court as an amicus, but for a variety of reasons that 
did not prove feasible. The issue of the “Quarterly” was got- 
ten out as a substitute and reached the justices (who are on 
our regular mailing list) at precisely the right time for the 
argument of the Texas and Louisiana cases. It was referred to 
from the Bench at the argument. 

In October I was privileged to join with the other New 
England presidents in a symposium on bar association prob- 
lems at the annual meeting of the Vermont Association in 
Montpelier. In January I spoke for the Massachusetts Bar in 
support of resolutions in memory of Judge Bingham presented 
by the New Hampshire Bar to the Circuit Court of Appeals. 
I likewise have had a modest part in the councils of the New 
England Tax Institute and have attended two altogether admir- 
able meetings which it has promoted. Finally, I have spoken 
to the newly admitted members of the bar twice at parties of 
the Boston bar. This is one of the most pleasant duties a 
president of the Association can have, and the parties for the 
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youngsters fill a genuine need. Boston does it so well that 
there is, probably, no occasion for us to consider any action 
of our own, but if Boston should stop we most certainly should 
take over. 

On grievance matters happily there is little to report. 
Questions have been raised and have been investigated. One 
matter of sufficient moment to require the appointment of a 
special committee is now pending. 

Such, then, is the account of my stewardship. But I cannot 
close without a word of thanks. I hope I have given reasonable 
satisfaction as your president, but even if I have I am deeply 
conscious that it is I who am indebted to the Association and 
not the Association to me. I am happy to acknowledge that 
debt. It is one which is subject to no statute of limitations. 
In the six years during which I have served on the executive 
committee I have learned much and have partaken of bound- 
less good fellowship. It is an inspiring experience to serve with 
busy lawyers who are always ready to give of their best—and 
it is very good indeed—for love of the profession and their 
fellows. I shall treasure that experience and I thank you for it. 


Respectfully submitted, 


RIcHArD Wait, President 


Executive Committee 
1950 - 1951 


At a meeting of the Board of Delegates of the Massachu- 
setts Bar Association held on June 3, 1950 the following persons 
were chosen to serve on the Executive Committee for one year 
in addition to the President, Treasurer, Secretary and Assistant 
Secretary ex officiis: 


Fletcher Clark, Jr., Middleboro 

Ines DiPersio, Belmont 

Reuben Hall, Newton 

Thomas M. A. Higgins, Lowell 

Hon. Frederick M. Myers, Pittsfield 
Fredric S. O’Brien, Lawrence 
Bennett Sanderson, Boston 
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Uniform Commercial Code Committee 


In accordance with the vote at the Annual Meeting the 
President appointed the following committee to study the 
“Uniform Commercial Code” now under joint consideration of 
the National Conference of Commissioners on the Uniform 
State Laws and the American Law Institute. 


Robert H. Hopkins, Boston, Chairman 
Prof. Robert Braucher, Cambridge 
Prof. Andrew A. Caffrey, Boston 
Joseph G. Crane, Boston 

Alfred L. Daniels, Lawrence 
James E. Farley, Salem 

Frank Goldman, Lowell 

Bernard Lenhoff, North Adams 
Frank B. Morse, Lowell 
Raymond T. Parke, Boston 
Clarence C. Reed, Brockton 
James M. Rosenthal, Pittsfield 
Prof. Austin T. Stickells, Boston 


Lawyers Reference Plan Committee 


In accordance with the vote at the Annual Meeting the 
President has appointed the following as members of the 
committee to report on the Lawyers Reference Plan at the 
next annual meeting. 


Raymond F. Barrett, Quincy, Chairman 
Edmund J. Campbell, Brockton 
Talbot T. Tweedy, Taunton 
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NINTH ANNUAL 
MASSACHUSETTS LAWYERS’ INSTITUTE 


The ninth Annual Massachusetts Lawyers Institute was 
held at the Mayflower Hotel in Plymouth on June 2nd and 
3rd. According to the records, it was the best attended of all 
the Institutes. There were 237 paid registrations and when 
we add to that number those lawyers present, who for some 
reason or other did not register, and the many wives present, 
it can be safely estimated that the total attendance at the 
Institute was about 500. 

The program was as interesting and diversified as any 
we have ever had and I know that those who took part in 
the program were thrilled and delighted to have all sessions 
crowded to the doors. 

Much credit goes to those who gave so generously of their 
time and effort in preparing and presenting their respective 
parts of the program. Then too, we had Lawyers in all parts 
of the State taking the trouble to stimulate interest in the 
Institute, and I am deeply grateful to them and to all those 
who in any way contributed to the success of the two day 
Institute. 

I believe we proved that given a break in the weather 
and a good program, the members of the Massachusetts Bar 
are willing to travel outside of Metropolitan Boston for our 
Annual Institute. 


GEorGE L. WAINWRIGHT 
Chairman 1950 Lawyers Institute 








NOTICE OF THE COMING GENERAL INDEX 
OF THE MASSACHUSETTS LAW QUARTERLY 
VOLUMES | - XXXV (1915-1950) 


For the convenience of those who use the “Quarterly” a 
general index will be published after the completion of the 
current Volume XXXV. We believe this will be found useful 
in practice by members of the Association. For years the 
“Quarterly” has been referred to in the Annotated Statutes and 
in Shepard’s Citations. The various county law libraries have, 
or should have, bound sets, as it has been sent to them without 
charge since 1915. 

The Story of Legal Periodicals in Massachusetts 

For the information of the newer members of the Associa- 
tion, and of those who may wish to become members, attention 
is called to the story of legal periodicals in Massachusetts. 
Prior to 1838 there was no periodical containing professjonal 
news, except occasional articles in the North American Review 
and the short lived “American Jurist.” Beginning about 1838 a 
very considerable amount of Massachusetts professional in- 
formation appeared for the next twenty years or so in the 
“Law Reporter” (now generally forgotten but still important 
for legal history) edited by Peleg W. Chandler. The “Law Re- 
porter” was discontinued about 1860 and for the next forty- 
five years such information appeared in occasional notes in the 
American Law Review and later in the Harvard Law Review 
and the Green Bag (aside from occasional reports of com- 
missions also now forgotten but still important). 


The Origin of the “Quarterly” 

The idea of the Quarterly was suggested by Dean Wigmore’s 
note on “The Function of a State Law Review,” which ap- 
peared in the Illinois Law Review for June, 1915, and was 
reprinted in the second number of the Quarterly for February, 
1916, p. 38. Judge Sheldon, who had recently resigned from 
the Supreme Judicial Court, was president of the Massachu- 
setts Bar Association, which had been organized six years be- 
fore with Hon. Richard Olney as its first president. It was 
decided to substitute the “Quarterly” as a regular periodical 
in place of the occasional scattered reports (containing rela- 
tively little of current or continuing interest to the bar) which 
had been issued at intervals. 
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The first Publication Committee consisted of Judge Sheldon, 
Judge John W. Hammond, who had also retired from the 
Supreme Judicial Court a few years before, and George R. 
Nutter. 

During the following thirty-five years in addition to its 
other work for the bar and the public the Association, through 
its “Quarterly” has kept the lawyers and judges informed of 
what is going on in the profession and at the State House, 
with reprints of reports of legislative committees, of special 
commissions, of the Judicial Council, of bar committees and of 
contributed articles containing the history of, and reasons for 
statutes, and proposals for statutory and other changes, as well 
as discussions of many legal problems and legal history. Such 
information may be found helpful in practice. 

In these ways and in these days when the professional de- 
velopments in and out of Massachusetts are constantly coming 
closer to the life and work of every lawyer through statutes 
and rules and in many other ways, the Association endeavors 
to make its membership worth more than the amount of the 
annual dues. 

In 1939 the late Henry R. Mayo, Esquire, then president of 
the association, called attention to a comment in a legal peri- 
odical of nation wide circulation as follows,— 


“In the Journal of the American Judicature Society for 
February, 1939 (p. 229) appears the statement that, 

‘The oldest bar association journal in the country, and in 

many respects the best through all its twenty-three years, 
is the MASSACHUSETTS LAW QUARTERLY.’ 
“This is a pleasantly flattering statement, possibly tinged 
somewhat with the gentle and friendly art of exaggeration, 
but it is true that the Quarterly is one of, if not, the oldest 
of state bar association journals.” 


It is a gratifying fact that Dean Wigmore, the father of the 
“Quarterly”, up to the time of his death, considered that it had 
performed “the function of a state law review” which he out- 
lined in 1915—that the function of a medium through which the 
bar of the state may perform its natural professional public 
function of assisting in developing the law of the State. 

The “Quarterly” is sent to all members of the Association 
without extra charge. 








PITFALLS IN TITLE EXAMINATIONS 


by Roger B. Tyler 
Editor’s Introductory Note 


At the beginning of this century it was common practice 
(as we know from personal experience) to direct a young 
lawyer, entering a general practitioner’s office, to read “The 
History of a Title” (now out of print) written by Uriel H. 
Crocker, the author of “Crocker on Common Forms”. The pur- 
pose was to scare the young man into appreciation of the 
importance of detail before sending him to registries of deeds 
or of probate. Today the problems of this branch of the law, 
relating to the basic asset of the Commonwealth, present all 
the old “pitfalls”, and some new ones resulting from the devel- 
opments of the 20th century. 

For this reason an open forum for conveyancing discussion 
was conducted by Roger D. Swaim at the midwinter meeting 
of the Massachusetts Bar Association at Northampton in Feb- 
ruary. Because of the interest shown there, Roger B. Tyler was 
asked to lead another discussion at the Plymouth meeting in 
June. As a result of the effect of the depression on land trans- 
fers after 1929, a whole generation of young lawyers has grown 
up with relatively scant experience in this field. For this 
reason we were asked by members of the Association who 
attended the Plymouth meeting to print the substance of Mr. 
Tyler’s discussion as likely to be helpful to the bar in practice. 

In place of Crocker’s “History of a Title”, we advise law- 
yers not familiar with the subject to read Mr. Richard B. 
Johnson’s article on “Mechanics of Title Examination in Massa- 
chusetts” which is printed as an Appendix to Swaim’s 1949 
“Supplement” to his 6th Edition of “Crocker’s Notes on Com- 
mon Forms”, published by Little, Brown & Company. That 
edition and Partridge’s “Deeds, Mortgages and Easements”, 2nd 
edition are also needed by conveyancers in their everyday work 
and, if they can find a copy, the late Judge Davis’ “Land Court 
Decisions”, long out of print. 

The first “Supplement” (Second Series) to the 1949 Supple- 
ment to Crocker’s appears in the “Massachusetts Law Quar- 
terly” for May 1950 (pp. 42-47). 

F.W.G. 
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Mr. Tyler’s Remarks 


As every lawyer knows, the field of conveyancing is a highly 
specialized one, that requires a vast amount of experience and 
patience. Lawyers who have been in practice for some time 
are more apt to be aware of the significance of this specializa- 
tion, than those who have recently come to the bar. Except for 
the possibility that a transaction involves some important 
project or property or interesting or well-known parties there 
is very little glamour to conveyancing, certainly far less than 
attaches to an active trial practice. 

Rates of fees are largely governed by schedules established 
by the state or local Conveyancers Association or by local cus- 
tom and usage and they are very modest indeed when one 
takes into consideration the amount of time involved in pre- 
paring and reading the abstract, the training and knowledge 
required to give sufficient experience to recognize and cope 
with the problems raised, and the responsibility that remains 
with the conveyancer so long as his client’s investment and 
enjoyment of the property continues. If he has missed a 
mortgage or other encumbrance or has been faulty in his 
interpretation of the meaning of some instrument appearing 
in the chain of title he is expected to clear it up so that his 
client shall suffer no loss. Most young Massachusetts lawyers 
whose practice starts outside of Boston, or who do not make a 
connection with one of the large firms, are very apt to find that 
some of their first jobs involve the examination of real estate 
titles for some member of their families or some close per- 
sonal friend who is anxious to give the youngster a start, feel- 
ing that surely a title matter must be so simple that no risk 
is being run. Several titles are then examined and passed 
before the decision has been made as to what particular phase 
of practice one will specialize in and often after the decision 
on conveyancing or general practice has been made he will 
leave the title business to others. Conveyancing as an art is 
generally practiced only by specialists in this Commonwealth 
and, as is natural, the business of banks and insurance com- 
panies in mortgage matters, and of buyers who are much in 
the market, is largely given to lawyers who are known as such 
specialists. The handling of title matters in New York and 
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Chicago and many other large localities is largely in the hands 
of title insurance companies rather than in the hands of 
lawyers, as, to a large extent, is the case in this state, although 
there still are a few such companies operating in Massachusetts. 

While the assigned subject is “Pitfalls in Title Examina- 
tions” it seems wise to consider several of the ordinary prob- 
lems facing conveyancers today who have undertaken to 
assume responsibility to a purchaser or mortgagee. 

Examination of a title for a mortgagee generally originates 
with a direction by a bank, insurance company or trustee which 
has made a commitment and wishes the conveyancing attorney 
to examine the title, arrange for a survey, see that the existing 
or contemplated buildings and use are in conformity with pri- 
vate restrictions or with existing building and zoning and 
planning laws. He then has the duty of preparing note, 
mortgage and other papers required in the transaction includ- 
ing, often, the consideration of leases and their importance to 
the mortgagee. Often the mortgage borrowing is for the pur- 
pose of a new building or improvements to an existing one 
involving the preparation of a construction loan agreement 
which must define the rights and obligation of the parties, the 
time and method of making advances and provision to ensure 
that the advances have the benefit of the lien of the mortgage 
with priority over subsequent encumbrances. 

An opinion on the title must be made to the mortgagee. 
First, to satisfy the requirements of the banking department 
whose examiners must, if the mortgagee is a bank, find such an 
opinion with the mortgage papers relating to each mortgage 
loan. Second, it is important for both the mortgagee and the 
conveyancer to have a written opinion as to the state of the 
record title, leases, restrictions, rights of way and other ease- 
ments and also a full report on real estate taxes and municipal 
liens. 

A good pitfall to avoid is to order, as soon as the convey- 
ancer starts on the particular title job, a so-called municipal 
lien certificate—$2.50, Boston—$1.00 elsewhere. This protects 
against any claim of negligence. 

Certificate of municipal liens may be recorded under G.L. 
Ch. 60 Sec. 23 as amended 1943. This protects against taxes 
and assessments older than 3 years, but does not protect against 
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a mistake of the collector in certifying as to taxes or assess- 
ments within 3 years. But run out owners for 3 years to be 
sure. 

Also bear in mind that the extent of the conveyancer’s 
responsibility is as to record titles—he must have the ones 
whom he represents understand this and it is prudent in all 
title opinions to refer to them as “sufficient and satisfactory of 
record”. Any possibility of danger of rights of way or other 
encumbrances not of record should in fairness be brought to 
the client’s attention, if suspected. 

Generally in mortgage transactions the conveyancer has 
been employed to do the work for the mortgagee and the title 
opinion is rendered to the mortgagee alone—yet in most cases 
the borrower is the one who pays the bill. The Massachusetts 
Conveyancers Association has long recognized a difference in 
rates for mortgages and for purchases—purchase rates gener- 
ally being 25% higher than mortgage rates. Unless the owner 
has asked the conveyancer also to represent him as a purchaser 
at the time the mortgage is given and has made the extra pay- 
ment for a title opinion to him as well as to the mortgagee, he 
has strictly no right to expect the conveyancer to stand back 
of his title search—and there have been cases where purchasers 
who have relied on opinions to mortgagees have been disap- 
pointed when mortgages have been paid off and discharged and 
the conveyancer’s liability has terminated. 

This then, is another possible pitfall if you have clients who 
are purchasing at the time a mortgage is being given. Have the 
client pay a little more money and obtain an opinion on the 
record title running directly to him as well as to the mortgagee. 

So much for the moment for the ordinary mortgage transac- 
tion, let us turn to purchases. 

The ideal method under which such a transaction is started 
is for your client, the prospective purchaser, to tell you he is 
about to buy a certain piece of real estate so that you may deal 
with the seller and his attorney and draw a purchase and sale 
agreement. Many difficulties are obviated by the careful 
preparation of a purchase and sale agreement. Sometimes some 
little time and effort are involved in preparing this agreement, 
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but, in the long run, misunderstandings and unpleasantness are 
avoided. 

I am aware of the feelings of alert brokers in this regard. So 
many times the broker has worked hard—first to obtain the 
listing and then, after extended advertising, and showing of 
the property, in obtaining a purchaser. He feels he has brought 
the parties together and while they are in a mood to do busi- 
ness, he wants to get an agreement signed up and a deposit 
made—people do change their minds over night—or when they 
have talked things over with the rest of the family. We lawyers 
resent the unauthorized practice of law and have observed cases 
where law suits have been brought in connection with purchase 
and sale agreements drawn by brokers without the benefit of 
a lawyer’s advice. Forms may be purchased from various sta- 
tioners—and there are even two different forms—one for sell- 
ers and one for purchasers—a pretty shoddy practice (in com- 
plete disregard of the golden rule). These pitfalls should be 
avoided by clients. 

The Boston Real Estate Board has had prepared by its Com- 
mittee on forms a purchase and sale agreement—copies of 
which I have here—which is the result of a considerable 
amount of time and thought and designed to give fair treat- 
ment to both buyer and seller.. These forms can be obtained, 
I believe, by anyone from the Board at moderate cost—8 cents 
or so, and scrupulous, well intentioned brokers can, without too 
much trouble, familiarize themselves with the way to fill them 
out in the usual case. 

Beyond the fundamentals necessary for such an agreement, 
i.e. the parties, the identification of the property, the price and 
terms, and the closing date, there are three matters that are 
very important: — 

1. See to it that the seller is under no liability, except the 
return of the deposit, if he cannot perform, if there is some 
encumbrance which turns up, which he didn’t know of and 
which is not mentioned in the agreement. There is the reason- 
able clause in the Real Estate Board agreement that has been 
debated to some extent. Read it. 

2. Don’t have the language that the property is to be con- 
veyed free of encumbrances: “Except easements and restric- 
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tions of record”—a horrible expression and fraught with danger 
to a purchaser—suppose a restriction against 

(1) Continuance of existing structure or use 

(2) Proposed use 


or suppose : 

a right of way interfering with existing or proposed use. A 
seller should know his record title. If he knows of no re- 
striction or easement no reference should be made and if found 
by buyer’s attorney, buyer can go ahead, if not troublesome, 
without diminution in price or the seller’s liability ends with 
return of deposit. 


3. Have a fair fire clause—either as in Rackemann, Sawyer 
& Brewster form or as in Boston Real Estate Board form. 


Next, taking up the actual examination of the title and the 
consideration of the many problems arising. 

Conveyancers are of course concerned with having their 
examination made so carefully—no missed mortgages, attach- 
ments or other encumbrances—missing deeds or heirs or tax 
liens—that there will not be any possibility of loss of the prop- 
erty to someone with a prior record title or lien, but they are 
equally concerned about there being some possible interpreta- 
tion of a deed or will or trust instrument which will justify 
some other careful conveyancer to refuse to pass the title for a 
new purchaser or mortgagee. When such a problem of inter- 
pretation as to fact or law or both arises the careful convey- 
ancer always says to himself — If I pass this now, and the title 
comes up for consideration by X what is he going to do about 
it? This fear of the next conveyancer is the goad which keeps 
us all alert. As you all know the Land Court is a wonderful 
institution which we have here in Massachusetts. There is no 
cure for a missed mortgage, attachment or other lien or en- 
cumbrance like an undisputed restriction or easement, but it is 
comforting to know that if something goes wrong it can gener- 
ally be cured by Registration proceedings where the expenses 
can be fairly definitely calculated. Helpful and sympathetic 
cooperation by the judges and other officials in this Court for 








26 MASSACHUSETTS LAW QUARTERLY 


over fifty years constitute assurance that most of these trouble- 
some matters will be fairly disposed of. 

There are many technical questions arising out of title 
examinations and the consideration of the abstract which has 
been prepared from the records. I do not propose to go into 
many which arise more or less infrequently, but I do wish to 
speak about several which are apt to be more or less common. 
I am sure that there are many here who are very familiar with 
all of these—but nevertheless I hope a statement of them may 
be useful to many who are here, and who should know about 
these problems whether they are actively practicing in the con- 
veyancing field or merely have occasional connections with it. 

Many of my observations are merely caveats to ward off 
that unpleasant feeling of realizing too late, before the 
title is passed and the client’s money has been spent, they 
should have been borne in mind. 

One of the problems which conveyancers face today is 
whether the provisions of G.L. Ch. 41 Sec. 70-81 J relating to 
planning boards have been complied with. Unless locus fronts 
on a public way, thought should be given to access. If access is 
over a private way not only is it important to know that the 
right exists of record without possibility of interference by the 
owner of land over which it exists but also investigation should 
be made to determine whether the municipality where the 
land lies has a Planning Board and whether, if the statute is 
applicable, the private way has been approved. This is particu- 
larly true if you are dealing with a new subdivision as under 
the statute if such approval has not been obtained you may 
find that your client will be denied a building permit, or access 
to water or sewer or other public service. The width and grade 
of the way as well as its location and curves may not be proper 
for access, say by fire apparatus. There is a fear that the stat- 
ute gives such Boards too much discretion which may be arbi- 
trarily exercised—but in any event to head off trouble, make 
sure that Planning Board approval has been obtained if re- 
quired and satisfy yourself by studying your particular location 
with the statute in mind—and talk with the proper town or 
city authorities having jurisdiction. Read Mr. McCarty’s 
articles in the “Massachusetts Law Quarterly” for December 
1949 and May 1950 about Planning Boards. 
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Fortunately foreclosures are not as much in vogue as they 
were 15 to 20 years ago, but there may be many coming in in- 
creasing numbers in the next few years. 

The Soldiers and Sailors Civil Relief Acts are still in effect, 
and will be until 6 months after treaties of peace have been 
signed. The 1940 Soldiers and Sailors Civil Relief Act, Ch. 888, 
54 Stat. 1178, took effect October 17, 1940 as to foreclosure sales 
but did not apply to foreclosure by entry. (Bell v. Buffington, 
244 Mass. 294.) The 1942 Act, Public Law 732—77th Congress— 
specifically referred to seizures with penalties and is generally 
accepted as applying to foreclosure by entry. To provide court 
procedure under these acts in Massachusetts see Ch. 25 of 1941; 
Ch. 57 of 1943 and G.L. Ch. 244 Sec. 14A. Thirty day recording 
periods for affidavit of sale and certificate of entry are com- 
puted from date of approval by Court. Hoffman v. Charlestown 
Five Cents Savings Bank, 231 Mass. 324. The First World War 
Act approved May 8, 1918 did not cover entries. Bell v. Buffing- 
ton, 244 Mass. 294. 

If foreclosing a mortgage and you wish to hold maker, guar- 
antor or other person liable thereon, for a possible deficiency, 
comply with Chapter 604 of Acts of 1945—now G.L. Chapter 
244, Section 17A-17C, Jan. 1, 1946, limiting actions to 2 years 
after foreclosure sale or within 2 years after cause of action 
accrues (acceleration) and requiring notice by registered mail 
not less than 21 days before date of sale followed by record- 
ing of affidavit within 30 days after sale. 

Whenever a mortgage is being discharged be sure to see 
that the note is surrendered and marked paid. 

Trouble has arisen recently over acknowledgments taken 
outside of the Commonwealth. 

G. L. Chapter 183 Section 30 requires an acknowledgment 


(a) If within Commonwealth, before justice of the peace 
or notary public. 


(b) If without the Commonwealth, in any state, territory, 
district or dependency of the United States, before a 
justice of the peace, notary public, magistrate or com- 
missioner appointed therefor by the governor of the 
Commonwealth, or if a certificate of authority in form 
prescribed by Section 33 (i.e. certificate by Secretary 
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of that State or certificate of Clerk of a Court of Rec- 
ord of such State in County where he resides or where 
he took acknowledgment that he was so authorized 
and identifying his signature as genuine) before any 
other officer therein authorized to take acknowledg- 
ment of deeds. 


It has been the practice until recently to accept an ac- 
knowledgment outside the Commonwealth taken before a 
notary public of another state who merely affixed his notarial 
seal but this has been questioned by a Justice of Superior 
Court who ruled that a title depending on a deed acknowledged 
outside the Commonwealth by a notary public with notarial 
seal, but no certificate under Section 33 was defective because 
the deed was not properly of record. This seems a mistaken 
and very unfortunate ruling especially in view of the estab- 
lished practice. 

To arrive at his decision, it seems the statute would have 
to be construed that the outside acknowledgment could be 
taken before a justice of the peace, notary public, magistrate 
as well as before (instead of “or” as in Section 30) a commis- 
sioner appointed therefor by the Governor of this Common- 
wealth, but if before a justice of the peace or notary public 
appointed by another state, the certificate is required. 

But because of this it is well to avoid a possible pitfall by 
seeing that a Secretary of State or County Court Clerk cer- 
tificate is attached. It is unfortunate that the registry should 
be filled up with such papers to be recorded and stored at 
public expense. 

In current revision, the commissioners have been asked to 
clarify this. 

Deeds, mortgages or assignments running to A-B trustee 
have proven very difficult to conveyancers. Difficulty arises 
in satisfactorily establishing what the trust is and also the 
trustee’s powers. Cleval v. Sullivan 258 Mass. 348 was such a 
case, and the denial of specific performance for sale of land 
having a deed with that situation in it, was sustained. I under- 
stand, however, that the title was finally registered in the 
Land Court. At least proceedings in the Land Court to re- 
move a cloud on the title in such a case would have to be 
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instituted and carried through to restore the title to market- 
ability. I am doing one now. 


As to Registered Land—lIt should be realized that the one 
to whom a Certificate of Title is issued, holds title subject to 
any of the encumbrances which may be existing as defined in 
the Land Court Act, G. L. Chapter 185, Section 46. 


1. Liens, claims or rights arising or existing under the laws 
or constitution of the United States or the Statutes of 
this Commonwealth which are not by law required to 
appear of record in the Registry of Deeds in order to be 
valid against subsequent purchasers or encumbrances of 
record. 


2. Taxes within 2 years after committed to collector. 


3. Any highway, townway or any private way laid out 
under Section 21 of Chapter 82 if the certificate of title 
does not state that the boundary of such way has been 
determined. 


4. Any lease for a term not exceeding seven years. 


on 


. Any liability to assessment for betterments or other 
statutory liability, except for taxes payable to the Com- 
monwealth which attaches to land in the Commonwealth 
as a lien. 


This necessitates running back all owners till 1898 to 
check on bankruptcies and also Massachusetts Collateral and 
Direct legacy and succession taxes and Federal estate tax liens. 


All titles of course, registered and unregistered, have to be 
checked for these matters. Under the present state of the law 
there is no statute of limitations running against liens for 
Massachusetts collateral inheritance taxes under the 1891 law 
or for Massachusetts legacy and succession taxes under the 
direct tax law so called which became effective in 1908. Until 
November 27, 1949 we didn’t have to worry about any lien for 
Massachusetts tax on tenancy by the entirety property but 
now, under Chapter 792 of Acts of 1949, we do. 
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The Federal Estate Tax Exemptions are as follows: 


September 8, 1916 50,000 
February 26, 1926 100,000 
June 6, 1932 50,000 
August 31, 1935 40,000 
October 22, 1942 60,000 


We must be satisfied that if there is a possibility of a 
Federal Estate Tax, a return has been filed and not only the 
tax on the basis of the return has been paid but also, any 
deficiency after final audit and review. If these receipts are 
not in the Registry of Probate, inquiry should be made of the 
Collector of Internal Revenue. 

If tenancy by the entirety or joint tenancy is involved, care- 
ful inquiry should be made to establish that disclosure has 
been made when one tenant dies, as his or her interest is part 
of the so-called gross estate. The Federal Estate Tax is based 
on the contribution of each. 

There is a ten year statutory period, however, which does 
not exist so far as Massachusetts is concerned. 

If a corporation is selling real estate whether part, or all 
of its assets and not in the usual course of business, be sure 
the five day notice is given to the Commissioner of Corpora- 
tions and Taxation under G.L. Chapter 63, Section 6 as sale or 
transfer may be void as against the Commonwealth. 

As to leases in existence they should be assigned, even 
though they pass anyway. This is true on a mortgage trans- 
action as well. But the mortgage should contain an obligation 
to submit and if requested, assign future leases. See Inter- 
national Paper Co. v. Priscilla Company, 281 Mass. 22. 

If there is a new lease after mortgage have a 3 way agree- 
ment and if lessee wants mortgagee to assent lessor assigns 
lease to mortgagee, as a part of mortgaged premises; mort- 
gagee agrees to hold mortgage subject to lease, and lessee 
agrees to attorn to purchaser at foreclosure sale. Winnisimmet 
Trust Inc. v. Libby 232 Mass. 491 unrecorded assignment of rent 
to become due under lease for less than 7 years, good as against 
purchaser of land. Beware—if in doubt inquire. 

Tenancies by Entirety—Ames v. Chandler, 265 Mass. 428. 
A person cannot convey to himself and spouse as tenants 
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by the entirety but could do so as joint tenants or doubtless 
as tenants in common. The deed to entireties is a nullity. 

The best way to do this is either through a third party or 
by a deed to uses—see G.L. Chapter 183, Section 14. 

An interesting case recently coming from our Supreme 
Court holds that: If a mortgage is held by a husband and wife, 
although drawn to them as joint tenants, they hold as tenants 
by the entirety, and both must execute a discharge—Pineo v. 
White, 320 Mass. 487. 

Partition may be useful where the owner of an undivided 
interest cannot be found or determined. 





A BERKSHIRE EXPERIMENT IN CONCILIATION IN 
“RUN-OF-THE-MINE” MOTOR ACCIDENT CASES 


by Walter J. Donovan 
Editor’s Introductory Note 


The problems of delay arising from congested trial lists has 
been discussed for half a century and especially since the large 
increase in personal injury cases following the passage of the 
compulsory Motor Vehicle Insurance Act of 1925 (still the 
only act of its kind in the country). The congestion decreased 
somewhat during the war but it is rising again. A variety of 
suggestions have been made and some of them tried, such as 
the “Fielding Act” (later repealed), the pre-trial sessions, and 
so forth, but the problem is not solved. 

In an article by Hon. Louis S. Cox (then on the Superior 
Court) in the Boston University Law Review for April 1931, 
he said, “Judges, lawyers, and jurors know only too well that 
many cases are entered involving alleged disputes which could 
well be settled by the village barber, equipped with his usual 
knowledge of human nature and endowed with a fair sense 
of justice.” 

In this “Quarterly” for January 1929 Mr. Dunbar F. Car- 
penter, in an article of “The Vanishing Litigant” said, “This 
increasing tide of motor vehicle litigation obviously has two 
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effects: first, it congests the docket beyond endurance; and sec- 
ond, it tends to drive away ordinary commercial litigation, 
particularly contract cases .... Why do lawyers see the pro- 
fession slipping, their prospective clients turning in despair to 
commissions or arbitrators, and yet continue to stand by with 
indifference?” 

This “Quarterly” for February 1928 reprinted Governor 
Alfred E. Smith’s message to the New York legislature and a 
suggested plan for arbitration in court. 

A plan for informal arbitration in court was recommended 
by the Judicial Council in its 4th report pp. 21-23, and adopted. 
(See G.L. Ch. 231, Sec. 60A). It is very rarely used, but there 
it is when anyone wants to use it. Another plan was suggested 
in the report of the Special Commission on the Motor Vehicle 
Insurance Law in 1930 (reprinted in M.L.Q. for February 1930; 
see also 23 M.L.Q. No. 4, Dec. 1938 pp. 5-9). The bar little real- 
izes the movement toward arbitration or the still current dis- 
cussion of compensation commissions. 

This “Quarterly” for February 1930, Vol. 15, No. 3, supple- 
ment (pp. 1-7) carried an article by Hon. Edgar J. Lauer of 
the New York Municipal Court on “Conciliation” as a result of 
experiments tried by him and his associates. He pointed out 
that “courts of conciliation” were established in Denmark and 
in Norway in 1795. R. H. Smith said on p. 7 ,“I think the subject 
of Conciliation deserves to be kept alive, because I believe 
that ultimately the civilized society will try to dispose of 
controversies, not exclusively through litigation, as it does 
at present, but also through the method of Conciliation, which 
has been so eminently successful in Norway and Denmark.” 

And now the Berkshire bar is trying the experiment! The 
bar of other counties will do well to follow it and study it. 

F.W.G. 


Mr. Donovan’s Account of The Berkshire Experiment 


Editor, Massachusetts Law Quarterly: 


When I met you at Plymouth last month, you suggested 
that I write you giving you further details as to the effort 
being presently made by the Berkshire Bar Association to 
conciliate certain motor vehicle cases pending in the Superior 
Court. 
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Our list in Berkshire, as elsewhere, is getting behind. We 
have only two jury sessions a year, and as of April Ist we had 
130 units of motor tort cases pending for trial in the Superior 
Court, not to mention those awaiting trial in the district 
courts. Certain of the attorneys here, including myself, have 
felt for a long time that there should be some panel or board 
to assist in the settlement of these cases. Time and time again, 
at least in this county, we have had jury trials involving 
property damage claims where the verdict was less than the 
expense to the county of the trial. This, of course, would not 
include the expense to industry where key men were pulled 
out of their employment for jury service or as witnesses. 

Often, as you know, attorneys fear that it will be consid- 
ered a sign of weakness to start any settlement discussion. 
As a result, neither attorney mentions the subject of adjust- 
ment and cases which should be adjusted are often tried to a 
finish in court. 

In January a committee was appointed by the president of 
our bar association to consider this subject. The committee had 
several sessions and reported to the bar association that we 
should establish a conciliation panel, the members of which 
would attempt to bring opposing counsel together in the hope 
that they might assist in the adjustment of certain of our 
motor tort cases. The bar association voted in favor of the 
establishment of this conciliation service and we appointed a 
panel of six lawyers, including a member of the bar from 
Springfield. 

We then took the list of motor vehicle cases and assigned 
upwards of twenty-five cases to each conciliator. The con- 
ciliator receives seven dollars an hour, each side paying one- 
half of the expense. I am pleased to say that the insurance 
companies seem willing to go along with us in this work. Of 
course, the bar is not unanimous in this matter. Certain of the 
more conservative members are against any innovations and 
feel that cases should stand on the list until tried. A few of 
the insurance companies are skeptical about what can be 
accomplished, and two to date have stated that they will not 
have any part in the experiment. 

We established no particular rules as the matter is wholly 
experimental. We instructed each conciliator to send out let- 
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ters for one of his fellow conciliators asking the opposing 
attorneys if they desired to have a conciliation session. At 
such session, even though no settlement could be arranged, 
we thought that the parties might enter into a stipulation as 
to registration and various other matters, thus shortening the 
trial and saving the county expense. We have also felt that 
once the ice was broken, even though a settlement was not 
reached, counsel would arrange further meetings voluntarily, 
and that a certain percentage of the cases would be amicably 
settled without trial. 

I am pleased to say that already the service has brought 
results. One case heard was that of a pedestrian who was hit 
at a crosswalk and rather seriously injured. There was little 
question as to liability. The coverage was the minimum and 
the real question was whether the injury to the plaintiff’s arm 
was a permanent one. The conciliator made a very intelligent 
suggestion, that he be permitted to employ an impartial physi- 
cian who would examine and report to the conciliator direct, 
the cost of such examination to be borne equally by the plaintiff 
and defendant. As a result of the conciliation, this case, which 
might have taken two days in court and cost seven or eight 
hundred dollars besides the expense to jurors and witnesses, 
was settled. 

Several other cases are in the process of hearing. One is 
the case of a boy who ran into a car or the car ran into him. 
The boy had a double fracture of the skull and the question is 
essentially what such a case is worth. Of course, the attorneys 
do not know, neither does the conciliator, and with due respect, 
neither will the jury do more than guess. The conciliator has 
given his opinion as to value and the matter will undoubtedly 
be adjusted without trial. 

There are thirty other cases pending in which both parties 
have agreed to conciliate and they will be heard at conciliation 
sessions as soon as conveniently possible. 

We do not claim that we will settle any great percentage of 
our cases by this system. If the run-of-mine cases can be 
settled, say one case in five, we will clear the list to that extent 
and those who have meritorious cases will have a better chance 
of having them heard. 
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Here is a good illustration. A friend told of a client who, 
while attending a wedding, had parked a brand new car on the 
street outside. Two trucks collided and careened into the car, 
leaving it a complete wreck. Each insurance company blamed 
the other. The owner brought a district court suit; it was re- 
moved to the Superior Court and he was lucky enough to get 
it advanced for trial. Even then, there was a delay of eight 
months and a day’s trial. The presiding justice called counsel 
for the insurance companies together and said that it was a 
shame that the case should be wasting the time of the court. 
He finally prevailed upon them to adjust. 

Either the bar will find some better method of settling 
tort cases or we may have a state fund and these matters will 
be out of the hands of the attorneys. Of course, if the public 
would be better served by such a process, we could hardly 
complain, but I do not think that the public would be better 
served. In order to have this business where it belongs,—in 
the hands of competent counsel, we ourselves ought to do 
something about adjusting run-of-mine cases. If we make a 
mistake and pay too much or accept too little, the jury is also 
capable of making mistakes, as those of us who have tried jury 
cases well know. 


A FEW MORE NEW STATUTES 
[CHAPTER 737] 


An ACT TO MAKE CERTAIN REVISIONS IN THE LAWS RELATING TO 
ADOPTION OF CHILDREN. 


(For convenience in comparison, the new words in the re- 
vised Sections 2 and 5A are printed in italics. Ed.) 


SECTION 1. Chapter 210 of the General Laws is hereby 
amended by striking out section 2, as appearing in the Ter- 
centenary Edition, and inserting in place thereof the following 
section: —Section 2. A decree for such adoption shall not be 
made, except as hereinafter provided, without the written con- 
sent of the child, if above the age of twelve; of her husband, if 
she is a married woman; of the lawful parents or surviving 
parent; of the mother only of the child, if illegitimate; or of the 
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person substituted for any of the above named by this chapter; 
provided, that such written consent shall be dated and, if re- 
lating to a child under one year of age, shall be attested before 
a notary public or justice of the peace; and further provided, 
that any consent, release, surrender or assent to a petition of 
adoption of a child made prior to its birth shall be null and 
void. Illegitimacy shall in no case be expressly averred upon 
the record. A person whose consent is hereby required shall 
not thereby be debarred from being the adopting parent. If the 
child has been previously adopted, a subsequent decree of 
adoption of the child shall not be made without the written 
consent of the previous adopting parents or parent surviving, 
nor unless notice of the subsequent petition for adoption has 
been given to the persons whose consent to the original adop- 
tion was required under this section; but such subsequent 
decree may be made without the consent of such persons. 
Notice of any petition for adoption shall be given to the 
guardian of the child, if any. 

SECTION 2. Said chapter 210 is hereby further amended by 
striking out section 5A, as so appearing, and inserting in place 
thereof the following section:—Section 5A. Upon the filing of 
a petition for adoption of a child under the age of fourteen, 
notice shall be given to the department of public welfare 
which shall make appropriate inquiry to determine the condi- 
tion and antecedents of the child for the purpose of ascertaining 
whether he is a proper subject for adoption, and to determine 
whether the petitioners and their home are suitable for the 
proper rearing of the child, due regard being given the race 
and religion of the child and of the petitioners. The depart- 
ment shall submit to the court not later than thirty days after 
receipt of such notice, or within such further time as the court 
may allow, such written report as will give the court full 
knowledge as to the desirability of the proposed adoption. The 
court may require such further investigation and report by the 
department as may be necessary. All reports submitted here- 
under shall be filed separate and apart from the other papers 
in the case, and shall not at any time be open to inspection 
except by the parties and their attorneys, unless the court, for 
good cause shown, shall otherwise order. No decree shall be 
made upon such a petition until such report has been received, 
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nor until the child shall have resided for not less than one year 
in the home of the petitioner; provided, that for good cause 
shown the court may, in its discretion, waive the requirement 
of residence. This section shall not apply in the case of a 
petition for adoption presented, sponsored or recommended by 
any charitable corporation organized under general or special 
laws of the commonwealth for the purpose of engaging in the 
care of children and principally so engaged; provided, however, 
that such petitions shall be accompanied by a written report 
from said charitable corporation, which report shall be of the 
same force and effect as a report of the department of public 
welfare; and further provided, that no decree shall be made 
upon such a petition in the case of a child who has resided for 
less than one year in the home of the petitioner, except that, 
for good cause shown, the court may, in its discretion, waive 
the requirement of residence. Whenever the requirement of 
residence in the home of the petitioner is waived under this 
section, the probate judge shall file a memorandum setting 
forth the facts upon which such waiver was based. 

SECTION 3. Said chapter 210 is hereby further amended by 
fiserting after section 5A the following section:—Section 5B. 
In making orders for adoption, the judge when practicable 
must give custody only to persons of the same religious faith 
as that of the child. In the event that there is a dispute as to 
the religion of said child, its religion shall be deemed to be that 
of its mother. 

If the court, with due regard for the religion of the child, 
shall nevertheless grant the petition for adoption of a child 
proffered by a person or persons of a religious faith or persua- 
sion other than that of the child, the court shall state the facts 
which impelled it to make such a disposition and such state- 
ment shall be made part of the minutes of the proceedings. 

SecTion 4. Section 6 of said chapter 210, as amended by 
section 1 of chapter 155 of the acts of 1943, is hereby further 
amended by adding at the end thereof the following para- 
graph: — 

The probate judge may, on the request of the petitioners or 
any other party to an adoption proceeding, determine that the 
hearing on the adoption petition shall be held in chambers. No 
person shall be allowed to be present at any such hearing unless 
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his presence is necessary either as a party or as a witness, and 
the probate judge shall exclude the general public from the 
hearing. 

SEcTION 5. Section 7 of said chapter 210, as appearing in 
the Tercentenary Edition, is hereby amended by adding at the 
end thereof the following sentence:—The court may decree 
that the rights of succession to property under this section shall 
vest in the person adopted as of the date of the filing of the 
petition for adoption. 

SEcTION 6: Said chapter 210 is hereby further amended by 
striking out section 11A, as so appearing, and inserting in place 
thereof the following section: —Section 11A. Any person other 
than a duly authorized agent of the department of public wel- 
fare or of a local board of public welfare or of a local veterans’ 
services department or of a charitable corporation organized 
under general or special laws of the commonwealth for the 
purpose of engaging in the care of children who causes to be 
published in a newspaper circulated in the commonwealth an 
advertisement or notice of a child offered or wanted for adop- 
tion, or in any way offers to dispose of any child or hold him- 
self out as being able to dispose of children in any mannef, 
shall be punished by a fine of not less than ten nor more than 
one hundred dollars. Any such person who shall accept pay- 
ment in the form of money or other consideration in return for 
placing a child for adoption shall be punished by a fine of not 
less than one hundred and not more than one thousand dollars, 
or by imprisonment for not more than one year, or both. 

Section 7. This act shall take effect upon its passage. 

Approved August 8, 1950. 


[CHAPTER 558] 

Further regulating the attachment of wages. The act re- 
quires notice to the defendant before an attachment of wages 
is authorized in writing by a judge. It was approved June 23 
as an emergency law. 

[CHAPTER 536] 
Relative to Appeals from the Registrar of Motor Vehicles. 


[CHAPTER 556] 
Extending Exemptions under the Inheritance Tax Law. 
Approved May 11, 1950. 
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[CHAPTER 301] 

As to stay of judgment and execution in summary process, 
provides “that a stay of judgment and execution in the case of 
premises occupied by an employee of a farmer conditioned 
upon his employment by such farmer and which employment 
has been legally terminated, shall not be granted for a longer 
period than two months, in the aggregate.” 

Approved April 10, 1950. 


[CHAPTER 305] 
To prohibit operation of motor vehicles with television 
screens visible to the driver. 
Approved April 10, 1950. 


[CHAPTER 321] 
Defining “more clearly certain terms used in the motor 
vehicle laws.” 
Approved April 10, 1950. 
[CHAPTER 371] 
Revising G. L. Chapter 170 relative to Cooperative Banks. 


[CHAPTER 262] 

Chapter 58A of the General Laws is hereby amended by 
inserting after section 12A, inserted. by chapter 430 of the acts 
of 1943, the following section:—Section 12B. At any hearing 
relative to the assessed valuation of property, evidence as to 
the valuation at which assessors have assessed other property 
of a comparable nature shall be admissible. 

Approved March 27, 1950. 


NOTICE TO THE BAR 
(From Appellate Tax Board) 


With the resumption in the Fall of hearings before the 
Appellate Tax Board, dates assigned to parties will be for 
hearing and not for conference. 

On dates assigned, parties must be ready to go forward 
with the presentation of their cases. 

Arrangements should be made between the appellant and 


assessors if either desires a conference for the purpose of set- 
tlement. 
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QUESTIONS TO APPEAR ON THE BALLOT AT THE 
STATE ELECTION IN NOVEMBER 1950 


(with notes by the Editor) 


There are five of these questions about which most voters 
know little, if anything. It is time to think about them. 


Constitutional Amendments 
ARTICLE OF AMENDMENT. 

1. Article LXIV of the Amendments to the Constitution is 
hereby amended by striking out section 1 and inserting in 
place thereof the following section:— 

Section 1. The governor, lieutenant-governor, councillors, 
secretary, treasurer and receiver-general, attorney-general, 
auditor, senators and representatives shall be elected bienni- 
ally. The terms of the governor, lieutenant-governor and 
councillors shall begin at noon on the Thursday next follow- 
ing the first Wednesday in January succeeding their election 
and shall end at noon on the Thursday next following the 
first Wednesday in January in the third year following their 
election. If the governor elect shall have died before the quali- 
fication of the lieutenant-governor elect, the lieutenant-gov- 
ernor elect upon qualification shall become governor. If both 
the governor elect and the lieutenant-governor elect shall have 
died both said offices shall be deemed to be vacant and the 
provisions of Article LV of the Amendments to the Constitu- 
tion shall apply. The terms of senators and representatives 
shall begin with the first Wednesday in January succeeding 
their election and shall extend to the first Wednesday in Janu- 
ary in the third year following their election and until their 
successors are chosen and qualified. The terms of the secre- 
tary, treasurer and receiver-general, attorney-general and 
auditor, shall begin with the third Wednesday in January 
succeeding their election and shall extend to the third Wednes- 
day in January in the third year following their election and 
until their successors are chosen and qualified. 


Note 


This amendment (submitted by the legislature) is intended 
to prevent a situation such as that in Georgia a few years ago, 
when the governor-elect died before qualifying. For reasons 
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stated in the “Quarterly” (Vol. 31, No. 3, Dec. 1946, pp. 40-41) 
we believe the Georgia mess could not occur in Massachusetts 
under the constitution as it stands, as it was anticipated and 
provided for in 1780, and by the present 54th amendment. We, 
therefore, believe the pending amendment unnecessary. We 
believe it a mistake to fill up the constitution with unnecessary 
words, without, at least, asking the justices of the Supreme 
Judicial Court for an advisory opinion. Otherwise the amend- 
ment seems harmless. 


2. To amend the 48th (I. & R.) Amendment. 


The second proposal is a legislative amendment covering 
about three pages of the Journal of the House for June 8, 1949. 
It will change the 48th (I & R) amendment— 

1. By increasing the required signatures on initiative peti- 
tions for constitutional amendments or for laws to “not less 
than such number of voters as will equal three per cent of the 
entire vote cast for governor at the preceding biennial state 
election”; 

2. By increasing the required number of signatures on an 
initiative petition for a law “in addition to those signing such 
initiative petition”, “obtained” after failure of the legislature 
to enact the law, to “not less than one-half of one per cent of 
the entire vote cast for governor at the preceding biennial 
state election”; and 

3. By increasing the number of signatures on a petition 
for suspension and referendum on a law passed by the legisla- 
ture to “not less than two per cent of the entire vote cast for 
governor” at the preceding state election; and 

4. By increasing the number of signatures required on a 
petition for a referendum and repeal of a law passed by the 
legislature, to “not less than one and one-half per cent of the 
entire vote for governor” at the preceding state election; and 

5. By advancing the date, before which legislative action 
is required on an initiative petition from the first Wednesday 
in June to the first Wednesday in May. 


Note 
These seem advisable proposals. The idealism of the enthu- 
siastic supporters of the 48th amendment in the convention 
of 1917 does not appear to have materialized in practice in 
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the past thirty-three years. The number of voters has about 
quadrupled* with the inclusion of women voters. As almost 
half of the electorate often do not vote on questions, especially 
in bad weather, the people of the Commonwealth including 
their “posterity” (for whose protection the state and federal 
constitutions provided as stated in their “preambles”) should 
not be subjected to the results of legislation by “bad weather” 
majorities against the judgment of the elected representatives 
of the people by ten self-appointed petitioners supported by 
signature machinery unless there is a larger demand than is 
now provided for the forcing of measures before the voters. 

Many voters, as we all know, do not read the informative 
pamphlets and have little information as to measures submit- 
ted to them. It is noticeable that most people, including law- 
yers and newspaper reporters, do not seem to realize the 
difference between an initiative and a referendum and, habitu- 
ally, refer to both as a “referendum”. That, of course, is mis- 
leading. The initiative is the most powerful machine on the 
roads of government and can be operated by ten voters who 
collect signatures for positive direct legislation at the polls 
against the judgment of the elected representatives of the 
people of the Commonwealth. It, therefore, affects the repre- 
sentative principle far more than the referendum which 
merely provides a negative, like a veto, on legislative acts. 

Initiative Petitions for Laws 

3. An Act amending the old age assistance law so as to pro- 
vide to certain deserving persons in need of relief and sup- 
port at sixty-three years of age or over a minimum payment of 
seventy-five dollars per month, and to such blind, eligible, 
deserving persons a minimum payment of eighty-five dollars 
per month. 

The Question as it Will Appear on the Ballot 

“Do you approve of a law summarized below on which the 
House of Representatives did not vote and on which the Senate 
did not vote?” 

Summary (As It Will Appear on the Ballot) 

“This measure provides for minimum payments of seventy- 

five dollars per month, or eighty-five dollars per month if 





* The number of enrolled voters in 1918 was 626,000; in 1948 it was 
2,484,839. 
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blind, as assistance to deserving aged persons who have 
reached the age of sixty-three years or over and are in need 
of relief and support.” 

4. An Act authorizing the conduct of a state lottery to pro- 
vide additional funds for payments of assistance to aged per- 
sons by way of pension or otherwise, and for aid to the needy 
blind and to dependent children. 


Summary (as it Will Appear on the Ballot) 

“This measure provides for the creation of a Massachusetts 
commission for the purpose of conducting once every month 
a lottery drawing to raise additional funds by means of tickets 
sold to the public, within the Commonwealth, the net proceeds 
to be divided as follows: 50 per cent to the winners as prizes, 
35 per cent for assistance to needy aged persons, 742 per cent 
for assistance to needy blind persons, 74% per cent for assist- 
ance to dependent children.” 

Note 
First Constitutional Question 


The 48th amendment provides among the “excluded mat- 
ters” that “no measure . .. that makes a specific appropriation 
of money from the treasury of the Commonwealth, shall be 
proposed by an initiative petition”. 

Both the old age assistance and the lottery “measures” 
seem to “make specific appropriations from the treasury”. See 
opinion of Mr. Justice Cox, 309 Mass. 604-608. These two pro- 
posals seem more “specific” in character as “appropriations” 
than that discussed by him. As he stated on page 607, 

“It cannot be that the people, by the adoption of the 
initiative amendment, intended to relegate the General 
Court, which this court has said still has the general super- 
vision of ways and means for the needs of the Common- 
wealth, to the status of a body that would, in effect, be 
required to make use of a rubber stamp.” 

Presumably this question will be raised for judicial 
determination before the State treasurer can pay out anything 
under these proposals, if supported by popular vote. 


Second Constitutional Question 
There appears to be another serious constitutional question 
which may be involved in these two initiative petitions. 
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The 42nd amendment adopted in 1913 provided that the 
legislature might itself provide for a referendum on a legisla- 
tive act. That amendment was expressly “annulled” by the 48th 
amendment; but the 48th amendment provided by mandatory 
words that when a law is proposed by initiative petition it 
shall be transmitted to the House for legislative action and 
“a vote shall be taken by yeas and nays in both houses before 
the first Wednesday in June.” 

It seems that the purpose of this unqualified mandatory 
provision was to give the subsequent signers the benefit of 
the judgment of the elected representatives of the people 
before they signed the subsequent petition and to give the 
voters the benefit of the judgment before they vote to force 
a law on the people of state-wide application. The representa- 
tive principle was thus expressly recognized as important, 
even in the operation of the initiative machinery, in order that 
laws thus proposed should be considered, as much as possible, 
by informed voters. The legislature did not act in accordance 
with this mandatory provision. The initiative petitions hav- 
ing been transmitted to the House in January 1950 were not 
brought up for action by the House or Senate before the con- 
stitutional deadline of midnight on June 6. The account of 
what happened on the evening of June 6 appeared in the Bos- 
ton Post of June 7 as follows: 


“Vote Tied Up 


“Gibbons reminded the Legislators that at midnight the 
House would lose its opportunity to demonstrate to the 
voters’ how they felt on the controversial issues. 

“Representative Maurice E. Fitzgerald of Milford, chair- 
man of the Old Age Assistance committee, took the floor 
and said that the House should allow the petitions to go 
before the people without the prejudice of a vote in the 
Legislature. 

“The House then embroiled itself in a program of parlia- 
mentary gymnastics that tied up a formal vote on any of 
the three petitions as the minutes ticked off toward mid- 
night.” 

So neither house voted on the proposals. 
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The constitutional question arising out of this situation is— 
did the convention which framed the 48th amendment, and 
did the people who ratified it at the polls, intend to subject 
themselves and everyone else in Massachusetts and their “pos- 
terity”, to laws forced on to the ballot without the condition 
precedent of the definite recorded expression by yea and nay 
vote of the elected representatives of the whole common- 
wealth, before the question is voted on and a law passed by 
a bad weather majority of uninformed voters? 

The answer to the question whether the failure to comply 
with this constitutional requirement renders the popular vote 
on the question invalid seems to depend on the question 
whether the decision in Lincoln v. The Secretary of the Com- 
monwealth (reprinted in this issue) modifies the opinion in 
Atty. Gen. v. Methuen, 236 Mass. 564 at pp. 572-3, and, if so, to 
what extent? Presumably this question will have to be de- 
cided by the court before the proposed laws, if favored by a 
majority at the polls, can be carried into effect. 

The recent developments under the 48th amendment sug- 
gest the question, especially in the central and western parts 
of the state, whether under the present wording of the amend- 
ment the people especially in those districts are reasonably 
protected against sectional movements originated by thou- 
sands of easily collected signatures in the eastern counties 
where the voting population is greatest. Conflicts of sectional 
interests were considered so serious by Berkshire men before 
1780, even under the representative system, that they refused 
to let the courts sit in Berkshire for six years until they had 
a constitution to protect them. The mainspring of the consti- 
tutional movement prior to 1780 came from Berkshire, for 
clearly stated reasons, twenty-five years before John Marshall 
became a judge, because they distrusted the eastern counties. 
(See Smith’s “History of Pittsfield”, Chapters 18-20 quoted in 
XXXV M.L.Q. No. 2, March 1950, p. 12 and A.B.A. Journal for 
March 1936). 

Out of the experiment of thirty-three years, since 1917 do 
not similar sectional questions of constitutional policy arise 
today for consideration under the signature machinery of the 
48th amendment which modified the representative principle? 
Compare the remarks of Mr. Kilbon of Springfield, Mr. 
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Churchill of Amherst and Mr. Walker of Brookline in Volume 
II of the Debates of the Convention of 1917, pp. 863-4. 


The Initiative Bill for Flat Rate Car Insurance 


5. This is the petition the constitutional validity of which 
was challenged in the case of Lincoln v. The Secretary of the 
Commonwealth and sustained by a four to three decision on 
August 4, 1950, both opinions being printed herein. As a result 
of the decision the following question will appear on the ballot. 

“Do you approve of a law summarized below which was dis- 
approved in the House of Representatives by a vote of 77 in 
the affirmative and 139 in the negative and in the Senate by a 
vote of 13 in the affirmative and 25 in the negative? 


“Summary 


“The proposed measure strikes out the first sentence of sec- 
tion 113B of chapter 175 of the General Laws (Tercentenary 
Edition) as most recently amended by section 4 of chapter 459 
of the acts of 1935, and inserts in place thereof a sentence 
which provides that the Commissioner of Insurance shall 
annually, on or before September fifteenth, after due hearing 
and investigation, fix and establish fair and reasonable classi- 
fications of risks and adequate, just, reasonable and non- 
discriminatory premium charges to be used and charged by 
insurance companies in connection with the issue or execution 
of motor vehicle liability policies or bonds, as defined in sec- 
tion 34A of chapter 90 of the General Laws, for the ensuing 
calendar year or any part thereof, but said classifications and 
premium charges shall be uniform throughout the Common- 
wealth and shall not be fixed or established according to dis- 
tricts or zones.” 


Note 


It is interesting to speculate on the question of how many 
voters will understand that the law already provides for fair 
and reasonable classification of risks and premium charges 
and that the real question is whether the people in the lower 
accident areas shall be forced to share the expense of those in 
the higher accident areas. The question is not as simple as it 
may seem. 
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Majority and Minority Opinions on Constitutionality of 
Car Insurance Initiative 
The question was carefully considered by the Commissioner 
and others when the compulsory insurance law was passed in 
1925 and since then. The reasons why the zoning method of 
rating was considered fairer and more reasonable than flat 
rating were explained and the rating bureau system of provid- 
ing accident records as a basis for classification was worked 
out. The whole subject was considered and discussed in the 
report of the Special Commission of 1929 (Senate 280 of 1930 
reprinted in M.L.Q. for February 1930, pp. 39-54 and 182-234) 
in which the history and operation of rating is explained in de- 
tail. That commission did not recommend a flat rate. 
F.W.G. 


The Majority and Minority Opinions on the Constitutionality 
of the Initiative Petition for Flat Rate Car 
Insurance Premiums 
Introductory Note 

This case decided by a majority of four to three, presents 
one of the sharpest divisions of the court that we remember, 
as shown by the statement of the minority that, 

“In our view the opinion goes beyond the proper func- 
tion of construction or interpretation and amounts to an 
amendment to the constitution.” 

As the decision may have consequences reaching far be- 
yond any question of car insurance rates, we reprint both 
opinions for the information and consideration of the bar in 
connection with the constitutional policy of the commonwealth. 

Ed. 


MARTYN H. LINCOLN & others vs. SECRETARY OF THE 
COMMONWEALTH. 
[Reported 1950 Advance Sheets 1011] 
Suffolk. July 21, 1950. — August 4, 1950. 
Present: Qua, C. J., LumMus, RONAN, WILKINS, SPALDING, 
WILLIAMS, & CoUNIHAN, JJ. 

Wikins, J. The petitioners, registered voters, seek a writ 
of mandamus commanding the respondent Secretary of the 
Commonwealth to refrain from certain acts having to do with 
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the submission to the people at the next State election of a 
proposed law, the subject of an initiative petition, on the 
ground that there has not been compliance with art. 48 of the 
Amendments to the Constitution. The proposed law, entitled 
“An Act providing that classifications of risks and premium 
charges under the compulsory motor vehicle liability insurance 
law shall be uniform throughout the commonwealth,” has been 
the occasion of an advisory opinion, dated May 24, 1950, in 
which a majority of the Justices of this court took the view 
that there had been compliance with art. 48. Opinion of the 
Justices, 326 Mass. ——.’ In accordance with our duty, we 
examined the question anew, unaffected by the advisory 
opinion. Commonwealth v. Welosky, 276 Mass. 398,400. Bowe 
v. Secretary of the Commonwealth, 320 Mass. 230, 245, note. 

After the case was heard upon the pleadings and a state- 
ment of agreed facts, a single justice found the facts to be as 
agreed, and at the request of the parties reserved and reported 
th case without decision for the determination of this court. 
G. L. (Ter. Ed.) c. 211, § 6; c. 231, § 111. No exercise of discre- 
tion is involved. The question for decision is whether upon 
the pleadings and the facts found the writ of mandamus ought 
to issue as matter of law. Cochran v. Roemer, 287 Mass. 500, 
502. Attorney General v. Secretary of the Commonwealth, 306 
Mass. 25, 27. Crudden v. Superintendent of Schools of Boston, 
319 Mass. 686, 687. 

The method of originating an initiative petition now ap- 
pears in art. 74, § 1, which amends art. 48, The Initiative, II, § 3. 
The petition must first be signed by ten qualified voters and 
submitted to the Attorney General for certification. See Howe 
v. Attorney General, 325 Mass. 268.2 The Secretary of the 
Commonwealth shall provide blanks for the use of subsequent 
signers. “All initiative petitions, with the first ten signatures 
attached, shall be filed with the secretary of the common- 
wealth not earlier than the first Wednesday of the September 
before the assembling of the general court into which they are 
to be introduced, and the remainder of the required signatures* 
shall be filed not later than the first Wednesday of the follow- 





1 Mass. Adv. Sh. (1950) 723. 
2 Mass. Adv. Sh. (1950) 121. 
3 Italics are supplied in the quotations from arts. 48 and 74. 
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ing December.” Art. 74, § 1. “If an initiative petition, signed 
by the required number of qualified voters, has been filed as 
aforesaid, the secretary of the commonwealth shall, upon the 
assembling of the general court, transmit it to the clerk of the 
house of representatives, and the proposed measure shall then 
be deemed to be introduced and pending.” Art. 48, The Ini- 
tiative, II, § 4. “If an initiative petition for a law is introduced 
into the general court, signed by not less than twenty thousand 
qualified voters, a vote shall be taken by yeas and nays in both 
houses before the first Wednesday of June upon the enactment 
of such law in the form in which it stands in such petition. If 
the general court fails to enact such law before the first 
Wednesday of June, and if such petition is completed by filing 
with the secretary of the commonwealth, not earlier than the 
first Wednesday of the following July nor later than the first 
Wednesday of the following August, not less than five thousand 
signatures of qualified voters, in addition to those signing such 
initiative petition, which signatures must have been obtained 
after the first Wednesday of June aforesaid, then the secretary 
of the commonwealth shall submit such proposed law to the 
people at the next state election.” Art. 48, The Initiative, V, § 1. 
See Brooks v. Secretary of the Commonwealth, 257 Mass. 91, 
96-97. 

On September 8, 1949, there was filed in the respondent’s 
office the present initiative petition signed by ten qualified 
voters of the Commonwealth and accompanied by the requisite 
certificate of the Attorney General. On December 7, 1949, 
there were filed in the respondent’s office thirty-four thousand 
thirty-four certified subsequent signatures of qualified voters 
from various counties as follows: Worcester, seventy-two; 
Plymouth, eight hundred twenty-seven; Norfolk, seven thou- 
sand three hundred ninety-seven; Essex, seven thousand eight 
hundred forty-six; Middlesex, eight thousand nine hundred 
sixty-four; and Suffolk, eight thousand nine hundred twenty- 
eight. More than one fourth of the total signatures filed were 
those of voters of Suffolk County, and more than one fourth 
were those of voters of Middlesex County. On January 4, 1950, 
the respondent transmitted the initiative petition to the clerk 
of the House of Representatives. The General Court failed to 
enact the proposed law before the first Wednesday of June, 
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there being adverse votes in the House of Representatives on 
April 12, 1950, and in the Senate on June 5, 1950. 

The respondent’s answer sets up special matters in lieu of 
demurrer, which, as the result will not be affected, we need 
not discuss. We are thus enabled to rest this decision of a 
majority of the court upon the merits of the question hereto- 
fore considered in the advisory opinion. 

The sole ground for the contention that there has not been 
compliance with art. 48 of the Amendments is contained in 
General Provisions, II, reading, “Not more than one-fourth of 
the certified signatures on any petition shall be those of regis- 
tered voters of any one county.” Referring to this provision, 
this court said, in Commonwealth v. Littleton, 260 Mass. 423, 
425, “Its purpose is to make certain that the petition has sub- 
stantial support throughout the Commonwealth before submit- 
ting the question to popular vote.” 

Adopting and affirming what we said in Opinion of the 
Justices, 326 Mass. ——, , “The issue now is whether this 
provision has a further purpose to make certain that the peti- 
tion does not have relatively too much support in any one 
county in the sense that the petition must fail if by actual 
count of all the signatures certified locally and filed with the 
Secretary of the Commonwealth it should eventuate that more 
than one fourth are from a single county. We think that this 
provision does not have such an effect, but merely indicates a 
purpose to limit the number of certified signatures which can 
be counted in order to attain the required total—in this case 
twenty thousand—to not more than one fourth of that total in 
any one county. ... In our opinion the provision limits the 
number of certified signatures to be counted to five thousand 
from a single county with the result that there are available 
to be counted the following: Worcester seventy-two, Plymouth 
eight hundred twenty-seven, the other four counties five thou- 
sand each, or a total of twenty thousand eight hundred ninety- 
nine.” 

General Provisions, II, is not to be viewed as an isolated 
sentence, but the amendment of which it is a part should be 
read as a whole. If possible, the amendment must be con- 








1 Mass. Adv. Sh. (1950) 723, 728-729. 
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strued so as to accomplish a reasonable result and to achieve 
its dominating purpose. Its words should be interpreted in the 
sense most obvious to the common intelligence, because a 
matter proposed for public adoption must be understood by all 
entitled to vote. Tax Commissioner v. Putnam, 227 Mass. 522, 
524. Attorney General v. Methuen, 236 Mass. 564, 573. Raymer 
v. Tax Commissioner, 239 Mass. 410, 412. Yont v. Secretary of 
the Commonwealth, 275 Mass. 365, 366-367. Mount Washington 
v. Cook, 288 Mass. 67, 70. General Outdoor Advertising Co. Inc. 
v. Department of Public Works, 289 Mass. 149, 158. 

Reading the amendment as a whole, we think that General 
Provisions, II, does not stand out so insulated from, and so un- 
related to, the rest of arts. 48 and 74 that the imposition of the 
burdensome restriction contended for by the petitioners is 
unescapable. 

The beginning of art. 48 is: “I. Definition. Legislative 
power shall continue to be vested in the general court; but the 
people reserve to themselves the popular initiative, which is 
the power of a specified number of voters to submit constitu- 
tional amendments and laws to the people for approval or re- 
jection; and the popular referendum, which is the power of a 
specified number of voters to submit laws, enacted by the 
general court, to the people for their ratification or rejection.” 

The meaning of the “specified number” of voters referred 
to in I, Definition, of the “required signatures” in art. 74, § 1, 
and of the “required number” in art. 48, The Initiative, IT, § 4, 
appears from a reading of the entire art. 48. These numbers 
are: (1) Constitutional amendment introduced by initiative 
petition, “not less than twenty-five thousand.” The Initiative, 
IV, § 2. (2) Initiative petition for a statute, “not less than 
twenty thousand” in order to require a vote of the Legislature; 
and after a failure to enact, “not less than five thousand” addi- 
tional to place upon the ballot. The Initiative, V, § 1. An 
amendment by the first ten signers following a failure to enact, 
“not less than five thousand.” The Initiative, V, § 2. (3) A 
petition for the suspension of a law and a referendum thereon, 
“not less than fifteen thousand.” The Referendum, III, § 3. 
(4) A petition for referendum on an emergency law or a law 
the suspension of which is not asked for, “not less than ten 
thousand.” The Referendum, III, § 4. 
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Nothing is said in art. 48 about certification of signatures 
except at the very end in “General Provisions.” Up to that 
final portion, the emphasis throughout is upon minimum num- 
bers of voters or signatures, specified or required. In our 
opinion, the reference in General Provisions, II, to “certified 
signatures on any petition,” must reasonably refer to the vari- 
ous types of petitions described in art. 48 and outlined above. 
We cannot bring ourselves to believe that it was thereby in- 
tended by way of conclusion to impose a new and variable re- 
quirement as to the number of certified signatures which might 
be filed with the Secretary of the Commonwealth. We fail to 
find in “any” a word of superlative emphasis. The Debates in 
the Massachusetts Constitutional Convention of 1917-1918 sig- 
nificantly shed no light upon any reason for the limitation 
urged by the petitioners. No purpose of such a limitation now 
suggested impresses us. 

No contention has been made that General Provisions, II, 
applies to signatures certified locally, but not filed with the 
Secretary. Yet there is nothing in the one sentence in General 
Provisions, II, expressly excluding such an interpretation, 
which nevertheless, from a reading of the whole amendment, 
we agree, should be rejected as lacking in reasonableness. It 
is unlikely that the Constitutional Convention or the people 
could have thought that the legislators or the public would be 
limited in their knowledge to the number of certified signatures 
filed or could be impressed only in that manner. If it be 
imagined that there was objection to too much support in one 
county, the amendment, to be truly effective in that regard, 
would surely have been made applicable at least to signatures 
certified and not filed. It is no answer to assert that because of 
hostility to petitions with large numbers of signatures the 
purpose of General Provisions, II, is to restrict the total num- 
ber of signatures to be filed from all counties. Such a restric- 
tion, capable of expression in simple terms, in our judgment 
would be wholly repugnant to the apparently complete efficacy 
attributed to the minimum numbers previously specified or 
required in art. 48. Only an unequivocal expression, wholly 
missing here, could qualify or undo that apparently complete 
efficacy, to our way of thinking. In so declaring, we insist that 
we are not amending the constitutional provision, but that we 
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are interpreting its words in the sense most obvious to the 
common intelligence, in the way that the ordinary voter must 
have understood them, and in a way that does not render 
illusory these reserved rights of the people. The unfortunate 
contrary result reached by the minority opinion we believe to 
be due to oversimplification of the issue. 

While we do not rely upon administrative interpretation in 
the office of the Secretary, it is reassuring, upon inspecting the 
findings of fact, to realize that our conclusion is in accord with 
the uniform practice of that office since the initiative and 
referendum became part of the Constitution, and that we are 
not giving approval to a novel result which would render doubt- 
ful the validity of any laws heretofore adopted in either 
manner. 

Another consideration of great weight in construing this 
constitutional amendment designed to safeguard popular rights 
lies in the issuing of blanks to subsequent signers. In this 
connection we adopt and affirm what we said in Opinion of the 
Justices, 326 Mass. , —. “In several places in art. 48 
appear the words, ‘The secretary of the commonwealth shall 
provide blanks for the use of subsequent signers... .’ The 
Initiative, II, Initiative Petitions, § 3. The Referendum, III, 
Referendum Petitions, §§ 3, 4. We see no reason to suppose 
that these blanks, which are provided at the expense of the 
Commonwealth, can be issued only to the ten original signers 
or at their request. If the test of validity or invalidity under 
General Provisions, II, is the presence on file in the office of 
the Secretary of the Commonwealth of certified names from 
one county amounting to more than one fourth of the total of 
all names filed, opponents of a petition, or even its misguided 
friends not associated with the original signers, could sabotage 
or wreck a measure by insisting upon obtaining blanks for the 
use of subsequent signers, and overloading the petition with a 
large number of certified signatures filed from a single county. 
In other words, there is not necessarily one group which can 
control the procedure or limit the number of certified names 
filed. Should it be thought that the penalty of invalidation 
ought to be visited upon a petition with relatively too much 








1 Mass. Adv. Sh. (1950) 723, 730. 
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support in one county, there would be no sure means of avoid- 
ing it. The outcome could resemble a lottery. We think that 
it was not intended that the exercise of the popular right of 
the initiative or the referendum thus might be jeopardized by 
procedure.” We reject the assertion of the petitioners that the 
Legislature under the guise of facilitating the operation of the 
provisions of the amendment (General Provisions, VII) could 
limit the distribution of the blanks to the ten original signers 
or their representatives and so deprive any voter of the right 
to receive blanks for the use of subsequent signers afforded by 
other provisions of art. 48. In respect to receiving such blanks 
the first ten signers are in no different position from and have 
no greater right or interest than the other signers of the peti- 
tion. See Morrissey v. State Ballot Law Commission, 312 Mass. 
121, 136. 

A petition of two thousand certified names from each of 
ten counties would be admittedly valid. We fail to see in 
General Provisions, II, an intent to invalidate such a petition 
and to disfranchise its twenty thousand signers in the event 
that more than one hundred thousand names from an eleventh 
county should also be filed. We cannot believe that the “speci- 
fied number” referred to in the amendment is an uncertain 
figure which not only meets the minimum requirements but 
which also is contingent upon what total number of all valid 
signatures filed may turn out to be not less than four times 
the number of valid signatures filed from any one county. 


Petition dismissed. 


The Chief Justice and Justices Ronan and Spalding are 
unable to join in the foregoing opinion. 

The issue depends upon the interpretation of one simple 
sentence which constitutes subheading “II. Limitation on 
Signatures” under the heading “General Provisions” in art. 48 
of the Amendments to the Constitution. That sentence reads, 
“Not more than one-fourth of the certified signatures on any 
petition shall be those of registered voters of any one county.” 

The purpose of the “General Provisions,” placed as they 
are at the end of the article, is to assist, qualify, limit, and 
control the provisions which have gone before. The quoted 
sentence constitutes the entire subheading “II. Limitation on 
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Signatures.” There is nowhere else in the “General Provisions” 
or in art. 48 anything mentioning the distribution of signatures 
among the counties. To that sentence, properly interpreted, 
we must look in order to determine what was intended relative 
to such distribution. 

The words “certified signatures on any petition” mean those 
certified in the manner required by law and filed with the 
Secretary of the Commonwealth. So far as we are aware no 
one disputes this. The sentence in question says that not more 
than one fourth of these signatures shall be those of registered 
voters of any one county. The opinion of the court holds, how- 
ever, in substance, that this sentence, when read in connection 
with other parts of art. 48, is to be taken to mean only that not 
more than one fourth of the minimum number of certified 
signatures required to be on any petition shall be those of 
registered voters of any one county. This is not what the 
sentence says. The sentence can be made to mean this only by 
inserting into it the words italicized above or their equivalent. 
The sentence as drawn by the Constitutional Convention of 
1917-1918 and adopted by the people is perfectly clear as it 
stands. It is not in any sense obscure or ambiguous. It must be 
assumed to have been framed with care to express the precise 
meaning intended. No other part of art. 48 or of the Constitu- 
tion as a whole, when read with the sentence in question, re- 
quires that such interpolations be made in that sentence. It is 
neither impossible nor necessarily impractical to operate the 
initiative or referendum without doing violence to the apparent 
meaning of that sentence. The framers of the sentence, for 
aught we know, may have intended that the requirement of 
dispersion of signatures should apply to the total number filed 
and not merely to the minimum number that might have been 
filed. They knew that the number of signatures “on any 
petition” would probably exceed the minimum number re- 
quired, and yet in the sentence in question they said that they 
based the limitation upon the number “on any petition.” They 
could very easily have said that they based the limitation upon 
the minimum number required to be on any petition, if they 
had desired to do so. As the presently dissenting Justices said 
in their opinion to the Senate dated May 24 last, “It might have 
been thought that if proponents of measures desired to avail 
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themselves of the impression upon legislators and the public 
of massive petitions they should demonstrate a corresponding 
breadth of demand among the counties of the Commonwealth, 
and that in no case should a petition be overweighted with the 
special interests of a particular locality. At any rate, we can- 
not say that this was not so. .. . We cannot convince ourselves 
that it was intended that a petition of one hundred thousand 
names of which eighty-five thousand should come from the 
county of Suffolk and five thousand should come from each of 
three other counties should be deemed good through a mental 
process of striking out eighty thousand names, all from Suffolk, 
and none from any other county, and keeping the remaining 
five thousand from Suffolk. We do not see how the words of 
General Provisions, II, can be so read as to permit this.” 326 
Mass. ——, ‘ 

The applicable canon of construction is well settled. Where 
the words to be interpreted are plain they are to be given their 
plain meaning. Attorney General v. Methuen, 236 Mass. 564, 
572-573. Yont v. Secretary of the Commonwealth, 275 Mass. 365, 
366-367. Mount Washington v. Cook, 288 Mass. 67, 70. Opinion of 
the Justices, 324 Mass. 746, 748-749. There is, we believe, no suffi- 
cient reason for not applying this well recognized rule in this 
case. When placed alongside the plain meaning of the sentence 
in question, the arguments directed toward proving that that 
sentence should not be given its plain meaning seem to the 
dissenting Justices weak and unconvincing. Such of these 
arguments as are based upon other provisions of art. 48 rely 
heavily upon the definitions at the beginning of that article. 
These definitions are necessarily expressed in general terms, 
which are developed and explained in the later portions of the 
article. We do not regard these definitions as in conflict with 
what we consider the plain meaning of General Provisions, II, 
Limitation on Signatures, but if there is conflict the latter pro- 
vision is more definite and precise and, as it seems to us, must 
prevail over what has preceded it. Such of the arguments as 
refer to the supposed unfortunate consequences of the more 
literal interpretation rest upon convenience rather than upon 
necessity. Where the words of the Constitution are so clear as 








1 Mass. Adv. Sh. (1950) 723, 726-727. 
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we conceive them to be in this instance, we can allow but little 
weight to interpretations heretofore placed upon them on vari- 
ous occasions by administrative officers. Courts should not 
allow the commands of the Constitution to be dissolved away 
by a process of administrative interpretation. Statements in 
our older cases bearing on this subject are still sound. Port- 
land Bank v. Apthorp, 12 Mass. 252, 257. Commonwealth v. 
Parker, 2 Pick. 550, 557. Pierce v. Drew, 136 Mass. 75, 79. 
McPherson v. Blacker, 146 U. S. 1, 27. Smiley v. Holm, 285 
U.S. 355, 369. Neuberger v. Commissioner of Internal Revenue, 
311 U.S. 83, 88-89. See Mugler v. Kansas, 123 U.S. 623, 661, and 
cases collected in note to Sanford’s Estate v. Commissioner of 
Internal Revenue, 84 Lawyers Ed. 43. 

In our view the opinion goes beyond the proper function of 
construction or interpretation and amounts to an amendment 
to the Constitution. As was said in United States v. Sprague, 
282 U.S. 716, at page 731, “The Constitution was written to be 
understood by the voters; its words and phrases were used in 
their normal and ordinary as distinguished from technical 
meaning; where the intention is clear there is no room for con- 
struction and no excuse for interpolation or addition.” 

The case was submitted on briefs. 


A TIMELY WARNING FROM A CALIFORNIA COURT* 
(An Editorial from the American Bar Association Journal for 
August 1950) 

THE UNITED NATIONS CHARTER AND THE 
CONSTITUTION 

In Fujii v. California, 217 P. (2d) 481, a three-judge District 
Court of Appeal of the State of California (an intermediate 
appellate court), several weeks ago unanimously decided that 
the United Nations Charter, being a treaty between the United 
States and other nations, constitutes the “supreme law of the 
land” and renders invalid the Alien Land Law of that state. 
That law had been passed in 1920 by the electorate as an 
initiative measure and had been held constitutional in a long 
series of state and United States Supreme Court decisions. 








* See also 3 articles by Messrs. Holman, Ober and Ely in the A.B.A. 
Journal for Sept. 1950, especially Holman’s “Treaty Law-Making: A 
Blank Check for Writing a New Constitution.” 
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After holding that, apart from treaty considerations, the act 
was valid under the State and Federal Constitutions, this in- 
termediate appellate court ruled that the United Nations 
Charter superseded the state statute. 

The court pointed out that one of the “purposes of the United 
Nations” (Article 1, Chapter I) is “to achieve international co- 
operation” in “promoting and encouraging respect for human 
rights and for fundamental freedoms for all, without distinc- 
tion as to race, sex, language or religion”; that the members 
of the United Nations agree (Article 2, Chapter I) “to fulfill in 
good faith the obligations assumed by them in accordance with 
the present charter”; that (Article 55, Chapter [X) “the United 
Nations shall promote universal respect for and observance of 
human rights and fundamental freedoms for all, without dis- 
tinction as to race, sex, language or religion”; and that (Article 
56, Chapter IX) “all members pledge themselves to take joint 
and separate action in cooperation with the Organization for 
the achievement of the purposes set forth in Article 55”. 

The court then stated that on December 10, 1948, the Gen- 
eral Assembly of the United Nations adopted a “Universal 
Declaration of Human Rights” and that this Universal Declara- 
tion “implements and emphasizes the purposes and aims of the 
U. N. and its Charter”; that this Declaration affirms that “all 
human beings are born free and equal in dignity and rights. 
They should act toward one another in a spirit of brotherhood 
(Article 1). Everyone is entitled to all of the rights and free- 
doms set forth in this Declaration, without distinction of any 
kind such as race, color, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other 
status” (Article 2). “Everyone has the right to own property 
alone as well as in association with others.” 

In this unusual and unprecedented use of the Declaration, 
the court does not advert to the fact that the Universal Declara- 
tion is “not a statement of law or of legal obligation”. (Mrs. 
Franklin D. Roosevelt, Chairman of Human Rights Commission 
of U. N., in “Selected Statements, United Nations Resolutions, 
etc.” published by the State Department), but merely a state- 
ment of “aims and aspirations”, inasmuch as the General As- 
sembly cannot make “law” or interpret the Charter in any 
binding way (see powers of General Assembly, U. N. Charter, 
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Chapter IV, Article 10, 11); nor does the California court seem 
aware that under its reasoning substance would be given to 
many of the other so-called rights listed in the Declaration 
which are not rights, in the usual sense, against arbitrary ac- 
tion by government, but rather alleged claims on governmental 
bounty. (See Articles 22 to 27). In denying petition for re- 
hearing (218 (2d) 595), the California court said that the fact 
that Japan is not a member of the United Nations treaty or 
Charter “does not render its nationals ineligible to the guaran- 
tees extended to all persons without exception”. 

The effect of this decision, if affirmed, is, of course, very far- 
reaching. It will furnish a treaty basis without need of any 
other constitutional sanction, for claiming invalidation of state 
laws that make any distinction or classification on account of 
sex, race, color, language, property, birth, status, political, or 
other opinion. Thus, for example, without any other constitu- 
tional basis except the treaty, might fall many laws relating 
to women, to miscegenation, to citizenship or property qualifi- 
cations for numerous purposes, veterans’ preference laws, pos- 
sibly even state laws undertaking to outlaw the Communist 
Party as a political party. Parenthetically, the California mis- 
cegenation statute was held invalid in 1948 by the Supreme 
Court of California in a precedent-shattering four-to-three de- 
cision, resting in part on the United Nations Charter. 

Indeed, since Congress has power to legislate under treaties 
that it may not otherwise have under other provisions of the 
Constitution (Missouri v. Holland, 252 U.S. 416), the proposed 
Federal Fair Employment Practices Act may need no constitu- 
tional basis other than the United Nations Charter, as has al- 
ready been suggested by the President’s Commission on Civil 
Rights. 

Moreover, a valid treaty also supersedes an existing federal 
law. Hence, questions may arise concerning the validity of our 
naturalization and immigration laws, if entering a country and 
becoming naturalized are “human rights” of persons otherwise 
qualified, as seems to be suggested in the Declaration of Human 
Rights. (See Articles 13, 14, 15). For example Article 14 of 
the Declaration provides that “everyone has the right to seek 
and enjoy in other countries asylum from persecution”. Have 
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we agreed to let in all the persecuted millions as a matter 
of right? 

If some of the foregoing are among the consequences of the 
adoption of the United Nations Charter, it may be said with 
safety that such consequences were not foreseen when the 
Charter was ratified by the United States Senate. In fact, the 
unbalance and uncertainty that might result in our state and 
federal legal system from such an interpretation of the United 
Nations Charter was undoubtedly not envisioned in any degree 
whatsoever. 

It may be that this decision of the California District Court 
of Appeal will not be sustained at higher judicial levels. Chief 
Justice Marshall held in Foster v. Neilson, 2 Peters 253 (U. S., 
1829), that only “self-executing” treaty provisions supersede 
existing statutes as the “supreme law of the land”; and it is 
said by lawyers who are well versed in international law that 
Articles 55 and 56 of the United Nations Charter, which are 
the basis of the California decision, are not “self-executing”. 
But, of course, until final decision by the highest judicial 
tribunal having jurisdiction of the question, one will not know 
with certainty whether Articles 55 and 56 are “self-executing”, 
or whether Marshall’s doctrine will now be followed. 

Committees and individual members of the American Bar 
Association have long sounded the warning of what may be 
entailed in the ambitious treaty-making program of the United 
Nations, designed to reform the domestic affairs of the ratify- 
ing countries in accordance with U. N. ideas. These people have 
pointed out that the treaty-making power (Article VI, Article 
II, 2) could be abused; that, under the treaty power by con- 
currence of “two thirds of the Senators present”, without the 
approval of the House, and without any constitutional amend- 
ment ratified by three fourths of the states, the constitutional 
character of our Government could be vastly changed; and the 
balance between state and federal power in this country com- 
pletely upset. 

The California decision, whether right or wrong, and re- 
gardless of whether one agrees with the object sought to be 
accomplished by it, has come at an opportune time, because it 
has brought about an awareness far keener than could have 
been accomplished in any other way. 
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LANDLORD AND TENANT—NOTE ON 
MAGUIRE VS. HADDAD 
by John F. Moriarty 


The Supreme Judicial Court has recently handed down a 
decision that may be of considerable importance in the fore- 
seeable future. The case is Maguire vs. Haddad 1950 A.S. 485, 
and involved an action of summary process for the possession 
of real estate. The premises in question were not subject to 
any provisions of law relative to rent control. 

The defendant Haddad was a tenant at will at a rent of 
sixty dollars per month. The landlord notified the tenant to 
quit and deliver up the premises at the end of the next term 
of his tenancy, and added to the notice the words, “unless you 
are willing after that date to pay the amount of rental of 
eighty-five dollars monthly”. The tenant, however, despite 
the demands of the landlord, continued to pay rent in the 
amount of sixty dollars per month. The landlord then notified 
the tenant that his tenancy was terminated by reason of non- 
payment of rent and commenced an action of summary process 
on that ground. 

The court held that the tenant was not in arrears of rent, 
since he had never agreed to pay rent at the increased rental. 
It was held that the tenant did not impliedly agree to the 
increased rental by remaining on the premises after the first 
notice. The court said that the landlord’s remedy, in the event 
that negotiations failed to bring about an agreement, was to 
terminate the tenancy by an unequivocal notice and to insti- 
tute eviction proceedings under G.L. c239 sec. 1. 

Just what the effect of this decision might be depends to 
a large extent on what action is taken by Congress with 
regard to the extension of rent controls. However, the case 
may be of considerable importance regardless of what action 
is taken by Congress. 

Assuming the abandonment of rent controls the following 
situation is likely to arise. A number of landlords have, due 
to regulations controlling eviction proceedings, found them- 
selves burdened with tenants whom they have regarded as 
undesirable for one reason or another. With the end of con- 
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trols those landlords will undoubtedly seek to evict the unde- 
sirable tenants. However, G.L. c. 239 Section 9 provides that 
the trial judge may, in his discretion, stay execution for a 
period not to exceed twelve months, except in cases where the 
eviction is brought by reason of non-payment of rent. In order 
to avoid the effects of that Section it is conceivable that land- 
lords will attempt to establish prohibitive rents and thereby 
rid themselves of the tenants by reason of non-payment of 
rent in a minimum period of time. However, it would seem 
that Maguire vs. Haddad clearly precludes such action by the 
landlord so long as the tenant refuses to pay the increased 
rental. 

Assuming, on the other hand, the continuance of federal 
rent controls another problem arises. The present rent control 
act provides various methods by which increases in rent may 
be authorized by the Office of the Housing Expediter. Assum- 
ing a situation in which a landlord was authorized by the 
Expediter to increase his rents, and in which the tenant 
refused to pay the increased rental, the decision in Maguire 
vs. Haddad might well leave the landlords without a remedy. 
It would seem that under that decision the landlord could not 
evict the tenant by reason of non-payment of rent. The land- 
lord could not proceed under G.L. c 239 Section 1 unless he 
was able to establish one or more of the grounds on which 
evictions are authorized by the Regulation of the Housing 
Expediter, Section 825.6. He might, therefore, find himself in 
a situation where he could neither collect the authorized rent 
nor evict the uncooperative tenant. 

The facts in the supposed case are of course different from 
those presented in Maguire vs. Haddad, in that in the latter 
case the premises were not subject to rent controls. It is diffi- 
cult to see, however, any difference in principle. The Rent 
Control Act does not establish rentals but merely establishes 
maximum rentals. The parties make their own contracts, al- 
beit, subject to certain limitations. It should not be contended 
that the Expediter can establish a new tenancy where the 
tenant refuses to agree. 

It would seem that Maguire vs. Haddad is at least note- 
worthy and should be borne in mind in studying the effects 
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of any new rent regulations, as well as in advising clients in 
connection with their landlord-tenant relationships. 
Holyoke, June 1950 


Comment by Charles Y. Wadsworth 


The comments on the Maguire v. Haddad case by John F. 
Moriarty Esq. bring to the forefront the importance of pro- 
viding appropriate notice for the termination of tenancies at 
will and thereby avoiding pitfalls caused by the involved tech- 
nicalities of that subject matter. In this Mr. Moriarty’s warn- 
ings should be heeded. 

Further, his conclusion that the case will prevent landlords 
of decontrolled tenancies from eliminating the protective 
provisions of the stay of execution statute, G.L. Ch. 239, §9, 
(through the means of raising rents prohibitively and then 
evicting tenants for nonpayment of such increased rents) 
appears entirely correct. I should like to add that this is a 
well justified result, for why should a tenant who is willing 
and able to pay the rent he has agreed upon be deprived of a 
discretionary stay of execution under the statute when he is 
unwilling or unable to pay rent he has not agreed upon? 

I should like to point out, however, that the dilemma sug- 
gested by Mr. Moriarty in connection with increases in rent 
authorized under the Federal Rent Control Act may be solved 
in one of two fashions. He indicates that the combined effect 
of the Maguire v. Haddad case and the rent control law may 
prevent a landlord from either collecting the authorized in- 
crease in rent or evicting the non-cooperative tenant. It is 
submitted that although the first horn of the dilemma may be 
correct, the second horn may be solved by either of two 
attacks: (a) under the eviction regulation of the Housing 
Expediter, Sec. 825.6 (c) a broad power to grant eviction cer- 
tificates is accorded the Expediter and although there are no 
published opinions or bulletins from his office, there seems to 
be no question that an eviction certificate will be granted 
where the tenant refuses to pay the approved increase in rent; 
and (b) even if an eviction certificate is not obtained, it is to 
be noted that the tenant may not use the eviction regulations 
as a defense in view of the circumstance that his right to do 
so is dependent upon his continuing “to pay the rent to which 
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the landlord is entitled, ...”. (Section 825.6(a). The rent to 
which the landlord “is entitled” must refer to the rent charge- 
able under the Rent Control Law rather than the rent 
enforceable under local law. 

Thus, while the case noted affords a warning as to the 
requirements of notice and suggests problems in connection 
with the Federal Rent Control Law, a proper selection by the 
landlord of his course of action appears to safeguard suffi- 
ciently his interests without undue favoritism to or hardship 
on the tenant. 


Boston, August 10, 1950 C26. 


BOOK NOTICE 


Minimum Standards of Judicial Administration—“A survey 
of the extent to which the standards of the American Bar 
Association for Improving the Administration of Justice have 
been accepted throughout the country.” 

Edited by Arthur T. Vanderbilt; Published by the Law 
Center of New York University 1949, for the National Confer- 
ence of Judicial Councils. 

There seems to be a deeply imbedded idea that the pro- 
fession of the law is a completely self-satisfied one which clings 
to antiquated procedures and obsolete machinery in the 
administration of justice, causing heartbreaking delays to 
despairing clients and unjust enrichment to scheming lawyers. 
Perhaps the myth, for it almost attains that dignity, origi- 
nated with the celebrated case of Jarndyce v. Jarndyce (it is 
hoped no citation is necessary), but I am inclined to believe it 
was, even then, of long standing. And down to this day, so 
able a lawyer and learned a judge as Arthur T. Vanderbilt, 
Chief Justice of the Supreme Court of New Jersey, appar- 
ently, regarded it as true and then proceeded to prove it false. 

He has done this by undertaking and carrying through to 
a successful conclusion a survey of the extent to which the 
“standards” of the American Bar Association for improving 
the administration of justice have been accepted throughout 
the country. These standards were recommended by the 
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American Bar Association in 1938 as the result of the work of 
a distinguished committee headed by Hon. John J. Parker, 
Chief Judge of the United States Court of Appeals for the 
Fourth Circuit. Although there may be no unanimity of opin- 
ion on all of the standards, it is not an over-generalization to 
say that their adoption would simplify and render more flexi- 
ble court procedure and thus improve the administration of 
justice. 

The arduous character of the task which Judge Vanderbilt 
has accomplished may be indicated by a brief summary of the 
contents of the book. He has taken the sixty-two recommenda- 
tions of the committee and in some detail has compared the 
rule, or law, on the subject in each state. The comparison 
is made more vivid by the use of maps showing to what ex- 
tent, if at all, each standard has been adopted in each state. 
There are, of course, some inaccuracies due largely to the com- 
pression necessary to keep the book to a reasonable size, but 
there is abundant citation of statutes and cases so that sources 
can be readily checked. As a reference book it is invaluable, 
not only to the student of procedure, but to the active prac- 
tioner. 

The myth has thus far been exploded. Lawyers made the 
recommendations for reform. Judge Vanderbilt graphically 
and painstakingly shows how far the reforms have been 
accomplished to date. Of course, lawyers will never slavishly 
follow any recommendations, but study of the comparison of 
the recommendations with Massachusetts procedure will 
surely disclose that some improvements can and should be 
made in the administration of justice in this Commonwealth. 
Up to this point lawyers have carried the ball. To reach a 
successful outcome they will have to continue to carry it. 


RICHARD C. EvArRTS 


Special Committee on Minimum Standards of Judicial 
Administration 
The recommendations appear in the book and also in Vol. 
63 of the A.B.A. bound reports (p. 552). 
As Judge Vanderbilt’s book has attracted attention 
throughout the country a special Massachusetts committee has 
been appointed by President Sears to consider how many of 
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the rules or practices are already in effect in substance in 
Massachusetts (as some of them are) and which of the others 
seem advisable and adaptable to Massachusetts. 


Committee 


Robert G. Dodge, Boston, Chairman 
Mayo A. Shattuck, Hingham, Vice-Chairman 
Horace E. Allen, Springfield 

James A. Crotty, Worcester 

Walter J. Donovan, Adams 

Edwin P. Dunphy, Northampton 
Richard C. Evarts, Boston 

Frank W. Grinnell, Boston 

Thomas M. A. Higgins, Lowell 
Joseph W. Keith, Brockton 

Dean Lowell S. Nicholson, Boston 
Bennett Sanderson, Boston” 

Thomas V. Rankin, Boston, Secretary 


TAX CONSIDERATIONS IN THE SALE OF REALTY 


by Robert H. Wyshak* 


In the course of every attorney’s practice he will, at some 
time, be retained to represent a client either on the buying or 
selling end of a real estate transaction. 

The income tax consequences should always be examined. 
In many instances the mere timing or form of the transac- 
tion may have a substantial effect on the client’s tax liability. 
From a business standpoint either of two equally appropriate 
courses may yield the desired result, although each diminishes 
our national debt by a different amount. Present day condi- 
tions make it imperative for a businessman to take all per- 
missible advantages of the law. “Over and over again courts 
have said that there is nothing sinister in so arranging one’s 





* Member of the Massachusetts and California bars. 
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affairs as to keep taxes as low as possible. Everybody does so, 
rich or poor; and all do right, for nobody owes any public duty 
to pay more than the law demands; taxes are enforced exac- 
tions, not voluntary contributions. To demand more in the 
name of morals is mere cant.”? 


Capital Assets 


Ordinarily, the most important consideration is to have any 
gain on the sale of realty treated as a long term capital gain. 
In the case of an individual, this results in only one half of the 
gain being taxable, at a rate no higher than 50% despite the 
taxpayer’s bracket, thereby resulting in a maximum effective 
rate of 25%. In order to achieve this, it is usually necessary 
that the property involved be a capital asset, held for more 
than six months.’ 

Most property, unless held primarily for sale to customers 
in the ordinary course of the taxpayer’s trade or business, or 
used in the taxpayer’s trade or business, is considered a capital 
asset. (The latter exception is no longer important in view of 
section 117(j) discussed infra). Numerous cases have dis- 
cussed each word in the above exceptions to the definition of 
a capital asset with results just as varied. One may expect a 
revenue agent to scrutinize any return in which there have 
been three or four or more real estate transactions with a view 
toward treating the taxpayer as a dealer in real estate, thereby 
depriving him of his hallowed capital gains. 

Isolated or casual transactions do not constitute a business, 
and a dealer is one whose sales are made in the ordinary course 
of business. The factors which determine dealer classification 
have been accurately summarized elsewhere® as follows: 

“1. Frequency and continuity of the transactions 
2. Purpose of the acquisition 

3. Proximity of the sale to the purchase 

4. Activity” 





1Com’r v. Newman, 159 F. 2d 848, 850 (2d Cir. 1947). 

“The House Ways and Means Committee is considering reducing 
this holding period to three months. If this should become law, the 
determination of whether there was a long term transaction would 
depend on whether the date of sale was after the enactment of the 
new tax bill. Wall Street Journal, p. 2, June 15, 1950. 

3 Fink, Dealing in Real Estate, 2 Tax L. Rev. 111 (1946). 
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These four factors plus seemingly insignificant ones, such 
as the manner in which the taxpayer holds himself out on 
letterheads, on his tax return, in telephone listings, advertise- 
ments and the like, all play a part in the ultimate determina- 
tion of dealer status. Frequency and continuity of sales, to 
which the most weight may be attributed, tend to establish a 
dealer status unless explained, e.g. liquidation of holdings for 
a business reason. By the same token, absence of those factors 
usually tends to establish a non-dealer status. To avoid this 
issue it may prove desirable to defer the recognition of gain 
or loss to the following taxable year, in any of the ways dis- 
cussed infra, in order to allay the suspicions of a revenue agent. 


Section 117(}) 


Since 1942 depreciable property and real property used in 
the trade or business and held for more than six months have 
not been considered capital assets. However, under section 
117(j) of the Internal Revenue Code all the recognized gains 
and losses from the sales or exchanges of such property are 
aggregated. If the gains exceed the losses, the net gain is con- 
sidered a long term capital gain; whereas, if the losses exceed 
the gains, the net loss is an ordinary loss deductible in full 
against ordinary income, without any of the limitations im- 
posed on a net capital loss. Thus, this section will always 
operate to the taxpayer’s advantage, since a net gain is taxed 
at the lower capital gain rate while a net loss is an ordinary 
loss. 

In order to take every advantage of this section, not only 
must the taxpayer see to it that the property has been held 
more than six months, but he should also group whatever gains 
there are into one year, deferring the losses to the next, or 
vice versa. If a loss is offset by a gain, it is to that extent not 
fully deductible, because the profit would be taxed at the capital 
gain rate. Similarly, the capital gain treatment given to profits’ 
is subject to the disadvantage that such gain must first be used 
to offset losses from these transactions. 


Options to Purchase 


Perhaps the simplest way to defer the recognition of gain 
or loss in order to extend a holding period or to reap the entire 
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benefits of section 117(j), is to give the purchaser an option 
to buy rather than to execute an immediate sale contract. In 
substance, there is very little difference between an executory 
sale contract and an option contract where the purchaser has 
made a substantial payment. Usually this is sufficient as- 
surance that he will complete the deal, so that in practice, an 
option payment and a down payment are virtually indis- 
tinguishable. The legal relationship between the optionor and 
the optionee, however, is quite different from that of vendor- 
vendee. 

The option to purchase real estate is an asset separate and 
distinct from the property subject to the option. Ordinarily 
the option contract will provide for a forfeiture on non-exer- 
cise, and for a credit on the purchase price if exercised. If the 
optionee allows the option to lapse, the optionee will have a 
short term capital loss and the optionor a short term capital 
gain, regardless of the nature of the property and the holding 
period.* However, if a sale of the option takes place, it may 
be a long term transaction or a non-capital asset transaction 
depending on the facts in each case. In the event of exercise, 
the option payment becomes a part of the sale proceeds for 
measuring gain or loss. Thus, it is apparent that the character 
of the option payment cannot be ascertained until the expira- 
tion of the option period; and it will bear no tax until that 
time. 

Where the contract provides that the option payment shall 
be refundable in whole or in part on non-exercise, it will, to 
that extent, merely be a deposit with no tax consequences. 
However, if the contract makes no provision as to the disposi- 
tion of the option money at the end of the option period, it is 
likely to be considered income on receipt under the “claim of 
right” doctrine, viz., receipt of money under a claim of right 
without restriction as to its disposition constitutes immediate 
income.*® 


Leases with Options to Purchase 


Where the option holder is anxious to obtain immediate 





4Int. Rev. Code, section 117(g) (2). 
5 GCM 23,677, 1943 Cum. Bull. 370 (1943). 
6 North American Oil Cons. v. Burnet, 286 U.S. 417 (1932). 
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possession of the property without being firmly bound to take 
title, both the tax savings and vulnerability are high. In effect, 
a lease with an option to buy results. Tax on the gain from the 
sale is postponed, the vendor may depreciate improvements 
over the lease term, and the lessee has a deduction for his rent. 
However, the Treasury is ever there to negate efforts to dis- 
guise sales through the lease form. 

There are sundry variations of this device, all designed to 
achieve the result of a sale and all just as open to attack, e.g. a 
long term lease with no option, the term to equal the depreci- 
able life of the equipment and the total rental equivalent to 
its cost plus carrying charges and profit; or a sale usually to a 
charitable organization which gives a long term lease back to 
the vendor with or without an option to repurchase. The latter 
ordinarily results in having the rent deductions equivalent to 
a stepped-up depreciation basis. 


Executory Contracts of Sale 


Where a sale has been agreed on, no gain will be realized 
until the sale occurs. An executory contract of sale does not 
constitute a sale. Normally the sale occurs on the settlement 
date when the vendor conveys in exchange for the purchase 
price. However, such a rule is far from universal. 


“There are no hard and fast rules of thumb that can be 
used in determining, for taxation purposes, when a sale was 
consummated, and no single factor is controlling; the trans- 
action must be viewed as a whole and in the light of realism 
and practicality. Passage of title is perhaps the most con- 
clusive circumstance ... Transfer of possession is also 
significant .. . A factor often considered is whether there 
has been such substantial performance of conditions prece- 
dent as imposes upon the purchaser an unconditional duty 
to pay.”* 

“A closed transaction for tax purposes results from a 
contract of sale which is absolute and unconditional on the 
part of the seller to deliver to the buyer a deed upon pay- 
ment of the consideration and by which the purchaser se- 
cures immediate possession and exercises all the rights of 





* Com’r v. Segall, 114 F. 2d 706, 709 (6th Cir. 1940). 
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ownership. The delivery of the deed may be postponed and 
payment of part of the purchase price may be deferred by 
installment payments, but for taxing purposes it is enough 
if the vendor obtains under the contract the unqualified 
right to recover the consideration.”*® 


Where the vendor retains title and the right of possession 
until a transaction is closed, there is no unconditional liability 
on the part of the vendee for the purchase price until all the 
formalities have been met, and the vendor may not report 
income until that time.® In the Wurtsbaugh” case, a corpora- 
tion had signed an executory- agreement to sell its property at 
a set price, the form of deed in general had been accepted, and 
the title abstract had been found as a whole sufficient. But it 
was not until a year later that title finally was approved, the 
deed signed, and the.consideration passed. It was held that 
the sale in the earlier year did not constitute a closed trans- 
action, nor did the burdens or benefits of ownership pass to 
the vendee in the earlier year so as to render him liable for the 
purchase price in that year. 


Installment Sales 


Where an immediate sale is necessary to effectuate the in- 
tent of the parties, it is possible, nevertheless, to defer the 
recognition of part of any profit by use of an installment sale." 
The taxable gain on each installment payment will then bear 
the same ratio to the installment payment which the total gain 
bears to the selling price. Since this is a statutory creation, one 
should be careful to conform to the statutory limitations and 
definitions. The two requirements for the reporting of gain 
from realty sales on the installment plan are that the “initial 
payments” (those received during the taxable year of sale) 
received from the purchaser must not exceed 30% of the “sell- 
ing price” and some payment in cash or property, other than 
evidences of indebtedness of the purchaser, must be received in 





8 Com’r v. Union Pacific Railroad, 86 F. 2d 637, 639 (2d Cir. 1936). 
® Lucas v. North Texas Lumber Co., 281 U.S. 11 (1930). 

10 8 T.C. 183 (1947). 

11 Int. Rev. Code, section 44(b). 
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the taxable year of the sale. The size of the payments in sub- 
sequent years makes no difference. 

The “initial payments” are defined by statute to mean “the 
payments received in cash or property other than evidences 
of indebtedness of the purchaser during the taxable period in 
which the sale or other disposition is made.” Thus, a mortgage 
is to be excluded in computing the initial payments, whether 
the property is taken subject to the mortgage or whether the 
mortgage is assumed by the purchaser. The amount by which 
the mortgage exceeds the seller’s basis for the property is 
considered to be the equivalent of cash received and is included 
as part of the initial payments. On the other hand, any mort- 
gage, whether the property is taken subject to the mortgage 
or the mortgage is assumed by the buyer, is treated as part 
of the selling price. 

Where part of the mortgage is includible in the initial pay- 
ments, it will often prove profitable to reduce the amount of 
cash to be paid in the taxable year in order to qualify under 
section 44. However, the Regulations do provide an out in 
such a situation: if the seller sells a purchase money mortgage 
(or the buyer’s notes due in subsequent years) during the 
taxable year to a third party, the proceeds of such sale will not 
be considered part of the initial payment.’” 

If no payment is received in the year of sale, the sale will 
not qualify. It is not necessary that this initial payment be 
required by the contract, so long as it is made. Furthermore 
its magnitude has been held insignificant. Thus, $10 down on 
a $240,000 installment sale’* and the payment of the vendor’s 
attorney’s fees amounting to $750 on an $850,000 sale’* have 
been treated as initial payments. In addition, any property 
other than the purchaser’s obligations, received by the seller, 
such as the notes of a third party, will be included. If a down 
payment on an executory contract is received in one year, but 
title and possession are deferred to the following year, the 
down payment plus all installments of the following year 
constitute the initial payment. 





12U. S. Treas. Reg. 111, Sec. 29.44-2. 
13 Smith, 20 B.T.A. 27 (1930). 
14 Wagegro Corp., 38 B.T.A. 1225 (1938). 
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Throughout, of course, the discussion pertains only to a 
bona fide transaction. In Griffiths v. Com’r," the taxpayer, 
after having arranged to sell certain shares of stock at a profit 
of $100,000, transferred the shares to a wholly owned corpora- 
tion, the corporation agreeing to pay the price received for the 
shares to the taxpayer in annual installments over 40 years. 
The taxpayer contended that he was taxable only on the profit 
fraction of each installment payment. The Supreme Court of 
the United States felt that “. .. a lawyer’s ingenuity devised 
a technically elegant arrangement whereby an intricate out- 
ward appearance was given to the simple sale from Griffiths 
to Lay and the passage of money from Lay to Griffiths. That 
was the crux of the business to Griffiths, and that is the crux 
of the business to us.” 

It should be remembered that the nature of any gain and 
the tax rate applicable thereto are determined in accordance 
with the law in effect in the year in which the gain is reported, 
not the law in effect when the sale took place. Therefore, 
serious considerations should be given to electing to use the 
installment method as a tax saving device. The ceiling on long 
term capital gains may be lifted, and higher surtax rates are 
far from impossible. 

Should it be decided not to conform to the installment pro- 
visions, a sale on deferred payment terms may be made and 
the vendor is fully taxable in the year of sale on the cash re- 
ceived and the fair market value of any property received.'*” 
This is not necessarily disastrous if the property received has 
no fair market value. An obvious example is a bare contract 
of sale, in which the purchaser’s promise to pay deferred in- 
stallments is the only evidence of indebtedness. J. Learned 
Hand has said that “it is absurd to speak of a promise to pay 
a sum in the future as having a ‘market value’, fair or unfair.”'* 


Tax-Free Exchanges 


Where the motive behind a transaction is the sale of one 
piece of property and the purchase of another with the pro- 





15 308 U. S. 355 (1939). 
15% See U. S. Treas. Reg. 111, Sec. 29.44-1 and -4. 
16 Bedell v. Com’r, 30 F. 2d 622, 624 (2d Cir. 1929). 
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ceeds thereof, a taxpayer may defer recognition of gain by 
invoking section 112(b) (1) of the Internal Revenue Code, 
which provides that no gain or loss shall be recognized to a 
taxpayer who exchanges real property held for productive use 
in a trade or business or exchanges realty held for investment 
solely for property of a like kind to be held for the same 
purpose. Like kind as used here refers not to the grade, quality 
or specific use to which the property is put, but to the nature or 
character of the realty, whether improved or unimproved. 
Thus, if investment property which has greatly appreciated in 
value is held, it may be more desirable, rather than to sell, 
to exchange it for like property, e.g. a long term leasehold 
which is treated as the equivalent of a fee. Where cash or 
other property is received on the exchange, the gain is taxed 
to the extent of the cash or other property. 

One case involved a four-cornered deal to avoid payment of 
a brokerage commission. The taxpayer, at the suggestion of a 
second party, conveyed a lot (held by it for productive use in 
its business) to a third party and at the same time took title 
to a lot conveyed by a fourth party; no other consideration was 
involved. The taxpayer claimed a loss deduction, but the 
Commissioner argued that the loss was non-deductible because 
it arose from an exchange of property falling under section 
112(b) (1). The court sustained this position, on the ground 
that whatever else may have happened in this complicated 
deal, the net result from the taxpayer’s standpoint was that 
it gave up property and received property of a like kind." 


Real Estate Taxes 


In most jurisdictions thought should also be given, in draft- 
ing a contract, to the real estate taxes. The Supreme Court has 
held that the buyer cannot take a deduction from his gross 
income for such property taxes as have become either a lien, 
or a liability of the seller, regardless of any legal agreement 
to apportion such taxes.'* It is gratifying that the application 
of this rule is settled with respect to the deduction of Massa- 
chusetts property taxes because of the local law in regard to 





17 W. D. Haden v. Com’r, 165 F. 2d 588 (5th Cir. 1948). 
18 Magruder v. Supplee, 316 U.S. 394 (1942). 





1d 


lat 





TAX CONSIDERATIONS IN THE SALE OF REALTY 75 


the lien date. G.L. c. 60, section 37 provides that “Taxes 
assessed upon land, . . . shall with all incidental charges and 
fees be a lien thereon from January first in the year of assess- 
ment.” Thus, a taxpayer who purchases Massachusetts real 
estate at any time after January first, will receive no deduc- 
tion for the payment of the property taxes for the year of 
purchase. 

The contention that the assessment date, ordinarily sub- 
sequent to the lien date, has bearing on the question of a 
deduction by the purchaser, has already been advanced and 
dismissed by the Board of Tax Appeals (now the Tax Court). 


“We do not think that the date of assessment of the tax 
determines the time of the attachment of the lien. The 
words of the statute, section 37 of chapter 60 above, are too 
plain to permit of any construction that might fix the date 
of the attachment of the lien at any time other than ‘Janu- 
ary first in the year of the assessment.’ 


“In Massachusetts Hospital Life Insurance Co. v. Schul- 
man, 299 Mass. 312 (1938), the court said that: ‘...itisa 
matter of common knowledge that the amount of tax for a 
given year on a given piece of land is unascertainable so 
early as April 3, although taxes are a lien upon the land 
upon which they are assessed from January 1 of the taxable 
year.’” 


However, since the Court, in the Supplee case, had before 
it only the income tax liability of the purchaser, it was not 
called upon to decide whether the taxes in question were de- 
ductible by the seller. The authorities support the conclusion 
that the seller should be able to deduct the entire year’s taxes 
for which he is liable, even though under the contract of sale 
the purchaser pays the part apportioned to the period following 
the date of sale. In a memorandum of long standing,*’ the 
Solicitor General said in regard to Massachusetts property that, 
although the owner of record as of April first, the date on 





19 Warren Corp., B.T.A. Memo, Dec. 12, 554-B (1942); Harbor Trust 
Bldg., B.T.A. Memo, Dec. 12, 570-A (1942). 
20S. M. 4122, V-1 Cum. Bull. 55 (1926). 
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which it was determined to whom the property taxes should 
be assessed for the ensuing year,”' has thereafter sold the prop- 
erty, he is entitled to deduct the total taxes paid for that year 
despite an agreement that the purchaser pay a part of the tax. 
The taxes assumed and actually paid by the vendee are a part 
of the selling price for the purpose of determining gain or loss 
to the vendor from the sale and gain or loss to the vendee 
upon a subsequent sale by him. 

This memorandum was quoted with approval in the 
Cooledge case,2* where the vendee had agreed to pay “all 
taxes then or thereafter due on the property.” The Board al- 
lowed the vendor a deduction for the taxes on an implied 
agency theory. 


“In sum and substance, the vendee, having paid the full 
amount, takes same as his basis; the vendor, though not 
actually having received the full amount, accounts for all 
as purchase price, and authorizes the vendee as his agent 
to pay his, vendor’s, interest and taxes, and takes deduction 
accordingly.”* 


Thus, in the case of the usual contract providing for ap- 
portionment of taxes as of the date of closing, both the vendor’s 
selling price and the vendee’s basis for depreciation or subse- 
quent sale include that portion of the taxes allocable to the 
vendee. The total taxes are deductible by the vendor in full as 
taxes, and the amount thereof assumed by the vendee is treated 
as part of the consideration received on the sale. Otherwise 
the deduction for taxes accrued will be lost to the seller in the 
limitation on capital losses or reduced as a result of the per- 
centages applicable to long term capital gains and losses. 


Corporate Realty 


With corporate ownership of commercial realty so common, 
the problem frequently arises as to how to avoid having a gain 
taxed to the corporation first and then to the shareholders on a 





*1This was subsequently changed to January first as to years 
after 1934. 

+2 40 B.T.A. 1325 (1939). 

*3 Id. at 1329. 
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dissolution thereof. The number of cases discussing the various 
facets and schemes to avoid this have reached enormous pro- 
portions.** If a sale is contemplated, it is desirable that the 
corporation be dissolved before any negotiations have been 
initiated. Since upon a dissolution no gain or loss is realized 
by the corporation for tax purposes, the corporation will be 
free from tax liability on the increased value of the property, 
whereas the shareholders will pay a tax measured by the dif- 
ference between the fair market value of the property on re- 
ceipt and the cost of their stock. When the dissolution is 
effected after negotiations for the sale have been commenced, 
the government often treats the sale as a corporate transaction, 
so that the corporation is taxed on the profit.** The safest 
course is a sale of the corporate stock, thereby skirting the 
question of whether officer-shareholders are acting for them- 
selves or for the corporation.*° 





24 Magill, Sales of Corporate Stock or Assets, 47 Col. 1. Rev. 707 
(1947). Cf. U.S. v. Cumberland Public Service Co., 338 U.S. 451 (1950). 

25 Even in such situations the Treasury has unsuccessfully at- 
tempted to impute gain to the corporation. Dallas Downtown De- 
velopment Co., 12 T.C. 114 (1949); Armored Tank Corp., 11 T.C. 
644 (1948). 


The Proposed Amendment to the Federal Constitution 
Relative to the Jurisdiction of the Supreme Court 


As reported in the “Quarterly” for Oct. 1949 the proposal 
discussed below has been the subject of continued contro- 
versy. It was explained in the “Quarterly” for July 1948, p. 50 
and Dec. 1948, pp. 94-96. It was debated and defeated at the 
Seattle meeting in 1948 and again at the St. Louis meeting in 
1949. As the matter is again proposed by a committee majority 
of 5 to 2, and as I think the Massachusetts bar should be kept 
informed as to this important matter, the following communi- 
cation in advance of the Washington meeting is reported. The 
views expressed are my own as an individual member of the 
House of Delegates. 

F.W.G. 








78 MASSACHUSETTS LAW QUARTERLY 


To the Members of the House of Delegates of the 
American Bar Association: 


The Advance Program of the Washington Meeting (p. 69) 
contains a recommendation as follows: 

“V. Resolved, That the American Bar Association ap- 
proves the submission to the Congress of the United States 
of an Amendment to Article III, Section 2, of the Constitu- 
tion of the United States of America, establishing in the 
Supreme Court of the United States appellate jurisdiction 
in all cases arising under the Constitution of the United 
States, both as to law and fact.” 


On pp. 71-72 appears the statement of the majority of five 
members of the Committee on Jurisprudence and Law Reform 
in support of this resolution and the minority dissent of two 
members. The report states that “Inasmuch as the merits and 
disadvantages of an amendment of this type have been thor- 
oughly discussed before the House of Delegates at two annual 
meetings and two mid-year meetings, and embodied in two 
previous printed reports of this committee, no extended analy- 
sis of the reasons for and against the amendment is under- 
taken in this report.” 

Newer members of the House may not be familiar with the 
earlier discussions referred to and other members may not 
have them clearly in mind. The 3rd article of the Constitution, 
ever since 1788 has provided in the second paragraph of Sec- 
tion 2— 

“In all cases affecting ambassadors, other public ministers 
and consuls, and those in which a state shall be a party, 
the Supreme Court shall have original jurisdiction. In all 
the other cases before mentioned, (in section 2) the 
Supreme Court shall have appellate jurisdiction, both as to 
law and fact, with such exceptions, and under such regula- 
tions as the Congress shall make.” 

No specific draft of an amendment appears in the report. 


Several forms of amendment were suggested in 1949. The 
latest which was defeated at St. Louis and is now apparently 
again recommended by the majority of the committee would 
substitute for the italicized sentence above quoted, the fol- 
lowing, 
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“In all cases arising under the Constitution of the United 
States, the Supreme Court shall have appellate jurisdiction.” 
both as to law and fact, thus omitting all reference to Congress. 
As other matters on the calendar may obscure the fact that 
the proposal is one of the most serious that has ever come 
before the House, the attention of members is called to the 
fact that it will be fought from the floor on the ground that it 
would be against the public interest for the American Bar 
Association to propose and support such an amendment. 

As in previous discussions the undersigned submits that it 
would invite and encourage dissension in the government and 
increase popular criticism and abuse, invite attacks on the 
court, causing misunderstanding and undermining of the pub- 
lic respect for the courts in the Nation and in states by the 
public controversy resulting from the proposal and that, in- 
stead of strengthening what is left of our constitutional law, 
it would weaken it by additional prejudiced embroidery of the 
catch phrases “Judicial Supremacy” of “nine old men” or “nine 
young men” and “Government by the Judiciary” which are 
already over emphasized in books and popular articles. 

In addition to the several committee reports referred to 
which may or may not have been kept by members attention 
is called to the argument in the support of the proposal, by 
former Justice Roberts in the A.B.A. Journal for January 
1949, and the discussion, in answer, in the Journal for August 
1949 which preceded the rejection of the proposal in September 
1949 at St. Louis. 

The proposal arises largely from apprehensions based on 
the McCardle case in 1868. The judicial and political story of 
that case is told and discussed in the article in the Journal for 
August 1949 (pp. 650-651); and, on the question of judgment, 
the following passage appears: — 


“In the report of the House of Delegates at the 1949 Mid- 
Winter meeting, the majority of the Committee said: 


‘During the past ten years or so the American Bar Asso- 
ciation has gradually proved itself to be more and more 
helpful in reflecting professional judgment for the con- 
sideration and assistance of the people and their repre- 
sentatives throughout the country. While the professional 
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judgment, as thus reflected, may not always be right, it has 
earned, in general, the right to be respected. In order to 
retain this respect the representatives of the organized Bar 
should keep constantly in mind the lines of Robert Burns: 


“O wad some Pow’r the giftie gie us 
To see oursel’s as ithers see us! 
It wad frae monie a blunder free us. 
An’ foolish notion.” 


Louis E. Wyman, State Delegate of New Hampshire, was 
quoted as follows: 


“My conclusion is that we should not now whistle up the 
wind lest we produce a hurricane.” 


With the greatest respect for our brethren who have sup- 
ported the proposal about jurisdiction, I believe they are mis- 
taken in their law and in their judgment. Public respect for 
law is a delicate matter today; it can be disturbed and dimin- 
ished by lawyers. Don’t rock the boat. 


FRANK W. GRINNELL 
September 7, 1950 State Delegate from Massachusetts 
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